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AGREED STATEMENT OF PROCEEDINGS AND EVIDENCE 


Defendant Steven V. Scott was charged with violation of title |33-402 
of the D.C. Code which reads as follows: 


"It shall be unlawful for any person to manufacture, 
possess, have under his control, sell, prescribe, 
administer, dispense, or compound any narcotic 
drug, except as authorized in this chapter." 


Defendant pled not guilty and trial was held before the Honorable 
Milton S. Kronheim, Jr., Judge, on November 22, 1966. 

Counsel for defendant prior to the trial moved that the Informa- 
tion be dismissed on the ground that the charge against the defendant 
was unlawful because marijuana is, in fact, not a narcotic drug. The 
United States Attorney brought to the Court's attention Title 33-401(m), 

| 

which reads as follows: 

""Cannabis" includes all parts of the plant Cannabis 
sativa L., whether growing or not; the seeds there- 
of; the resin extracted from any part of such plant; 
and every compound, manufacture, salt, derivative, 
mixture, or preparation of such plant, its seeds, or | 
resin, including specifically the drugs known as 


American hemp, marihuana, Indian hemp or hasheesh, 
as used in cigarettes or in any other articles, compounds, 


mixtures, preparations, or products whatsoever, 
but shall not include the mature stalks of such 
plant; fiber produced from such stalks; oil or cake 
made from the seeds of such plant; any compound, 
manufacture, salt, derivative, mixture, or prep- 
aration of such mature stalks (except the resin 
extracted therefrom); fiber, oil or cake; or the 
sterilized seed of such plant which is incapable 
of germination." j 

This Motion was denied. 

The Government in its opening statement stated that defendant 
was charged with possession of a narcotic drug and that this would be 
proved. 

The Government put on three witnesses who testified in substance 
as follows: 

1. Officer Albert Johnson, No. 3 Precinct, testified that the 
seeds in the defendant's possession were marijuana seeds and that he 
believed marijuana is a narcotic. 

2. Detective Robert McKenon, member of the narcotic squad 
for 13 years, testified that he knew marijuana is not a narcotic. 

3. Mr. John Allen Steele, chemist for U.S. Treasury Depart- 
ment, stated that the tests he made showed that the seeds in question 
were marijuana seeds. In answer to counsel's question: "Is it true 
that marijuana is not'a narcotic drug? he answered in the affirmative. 

Council for defendant moved at the end of the Government's case 


for a directed verdict of acquittal on the ground that the defendant could 


not be found guilty of/a narcotic drug possession charge since the def- 


inition in the D.C. Code including marijuana as a narcotic drug is er- 


roneous. This Motion was denied. 


The defendant then took the stand and did not deny possession of 
marijuana. 

Counsel for the Government and defendant presented their argu- 
ments to the jury. 


The Court then instructed the jury that if they found that the de- 


fendant was in possession of marijuana they should find him guilty as 


charged. 


After deliberation the jury returned a verdict of guilty. 


March 15, 1967 Milton S. Kronheim,| Jr. 
JUDGE ; 


DISTRICT OF COLUMBIA Filed May 16, 1967 
COURT OF APPEALS 
No. 4307 January Term, 1967 
STEVEN V. SCOTT, Appellant, 
Vv. US-8917-66 
UNITED STATES OF AMERICA, Appellee. 


ORDER 


Upon consideration of the motion of the Government for summary 
affirmance and the opposition thereto, it is Ordered: 
That the motion be granted and that the judgment appealed from 


in this case be, and the same hereby is, affirmed. 


BY THE COURT; 


May 16, 1967 Andrew M. Hood 
Chief Judge 


UNITED STATES COURT OF APPEALS Filed May 26, 1967 
for the District of Columbia Circuit | 
STEVEN V. SCOTT, 
Petitioner 
ve No. 21016 
UNITED STATES OF AMERICA, 


Respondent 
PETITION FOR ALLOWANCE OF AN APPEAL 


Petition is hereby made by Petitioner, Steven V. Scott, for allow- 


ance of an appeal from the judgment of the District of Columbia Court 


of Appeals entered on the 16th day of May 1967, in a cause entitled | 
| 


Steven V. Scott v. United States of America, No. 8917-66 in said Dis- 


trict of Columbia Court of Appeals, in favor of the United States of | 
America against said Steven V. Scott. 


Ira M. Lowe 
Attorney for Petitioner 


UNITED STATES COURT OF APPEALS 
for the District of Columbia Circuit Filed Sept. 20, 1967 


No. 21, 016 September Term, 1966 
Steven V. Scott, D.C.C.A. 8917-66 
Petitioner, 
Ve 
United States of America, 
Respondent. 


Before: Wilbur K. Miller, Senior Circuit Judge; 
and Wright and Leventhal, Circuit Judges, 
in Chambers. 


ORDER 


On consideration of petitioner's petition for the allowance of an 
appeal from a judgment of the District of Columbia Court of Appeals, 
of petitioner's brief in support thereof and of respondent's brief in 
opposition thereto, it is 


ORDERED by the Court that petitioner's aforesaid petition be 
granted and petitioner is allowed to prosecute his appeal from the judg- 
ment of the District of Columbia Court of Appeals in case No. 8917-66, 
and it is 

FURTHER ORDERED by the Court that: 

Charles W. Petty, Jr., Esquire 
701 Union Trust Building 
Washington, D. C. Phone: 737-5900 


a member of the bar of this Court, is appointed as amicus curiae for 
the purpose of filing a brief in this case. 


Per Curiam. 


Senior Circuit Judge Wilbur K. Miller did not participate in the fore- 
going order. 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the District of Columbia 


Court of Appeals 


United States Court of Appeals 


for the District of Cotumpia Circult 


Ira M, Lowe 
2700 Que Street, N.W. 
FILED NOV 22 1867 Washington, D.C. 


Y 2 Otee , Attorney for Appellant 
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QUESTION PRESENTED 


Is the classification of marijuana as a narcotic drug under 


D.C. Code Ann. Title 33-401 et seq. (1967), which is contrary to 


accepted medical fact, unreasonable and therefore violative of 


appellants rights including rights granted in the FIFTH Amendment? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 21,016 


STEVEN V. SCOTT, APPELLANT 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the District of Columbia 


Court of Appeals 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction to hear Appellant's Appeal] by virtue 


of D.C. Code Ann. Title 11-321(a) (1967). 


STATEMENT OF THE CASE 


Appellant, a young man in his early twenties, had marijuana 
seeds in his possession on October 6, 1966. He was charged with 
the unlawful possession of narcotic drugs in violation of D.C. Code 
Ann, Title 33-402(a)(1967). Appellant pleaded not guilty and a jury 
trial was held with the Honorable Milton S. Kronheim, Jr., Judge 
of the United States Court of General Sessions presiding on Nov- 
ember 22, 1966. 

At trial, Mr. John Allen Steele, a chemist for the United 
States treasury Department testified on behalf of the Government 
that the seeds were in fact marijuana seeds and on cross examin- 
ation he testified that marijuana is not a narcotic. 


Detective Robert McKennon, a member of the Narcotics 


Squad of the Metropolitan Police Department for thirteen years, 


another Government witness, also testified that marijuana is not 
a narcotic. 

The Court instructed the jury that if they found that appellant 
was in possession of marijuana, they should find him guilty as 
charged. The jury returned with a verdict of guilty. (The above 
facts are taken from the Statement of Proceedings and Evidence 
which is part of the record in this case and filed with this Court. ) 

Appellant appealed to the District of Columbia Court of 
Appeals but the Government motion for summary affirmance was 
granted on May 16, 1967. On September 20, 1967, this Court granted 
Appellant's petition to prosecute his appeal from the judgment of 


the District of Columbia Court of Appeals. 


| 
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 


United States Constitution, Amendment V, provides: 


"No person... shall be........ deprived of life, liberty 
or property, without due process of law;... 
| 


Title 33, Section 401(m), D. C. Code provides: 


| 
"Cannabis" includes all parts of the plant Cannabis sativa 
L.,whether growing or not; the seeds thereof;the resin| 
extracted from any part of such plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation 
of such plant, its seeds, or resin, including specifically 
the drugs known as American hemp, marijuana, Indian 
hemp or hasheesh, as used in cigarettes or in any other 
articles, compounds, mixtures, preparations, or products 
whatsoever, but shall not include the mature stalks of such 
plant; fiber produced from such stalks; oil or cake made 


from the seeds of such plant; any compound, manufacture, 
salt, derivative, mixture, or preparation of such mature © 
stalks (except the resin extracted therefrom); fiber, oil 

or cake; or the sterilized seed of such plant which is 


incapable of germination, 


| 
"Narcotic drugs'' means coca leaves, opium, connate 
isonipecaine, and opiate, and every substance not che ; i- 
cally distinguishable from them, and any compound, manu- 
facture, salt, derivative, or preparation of coca leaves, 
opium, cannabis, isonipecaine, or opiate, whether | 
produced directly or indirectly by extraction from substancés 
or vegetable origin, or independently by means of chemical 
synthesis, or by a combination of extraction and chemical 
synthesis. 


Title 33, Section 40l(n) D.C. Code provides: 


Title 33, Section 402(a) D.C. Code provides: 


It shall be unlawful for any person to manufacture, possess, 
have under his control, sell, prescribe, administer, dispense 
. or compound any narcotic drug, except as authorized in 

this chapter. 


Title 33, Section 423, D.C. Code provides: 
Any person violating any provision of this chapter, or any 
regulation made by the Commissioners of the District of 

Columbia, under authority of its sections, for which no 


specific penalty is otherwise provided, shall upon conviction 
be punished, for the first offense, by a fine of not less than 
$100 nor more than $1, 000, or by imprisonment for not ex~ 
ceeding one year, or by both such fine and imprisonment, 
and for any subsequent offense by a fine of not less than 
$500 nor more than $5,000, or by imprisonment for not 
exceeding ten years, or by both such fine and imprisonment, 


Title 33, Section 418, D.C. Code provides: 


Notice of conviction to be sent to licensing board~ 
Revocation, suspension, and reinstatement of license. 


On the conviction of any person of the violation of any 
provision of this chapter, a copy of the judgment and 
sentence, and of the opinion of the court or magistrate, 
if any opinion be filed, shall be sent by the clerk of the 
court, or by the magistrate, to the board or officer, if 
any, by whom the convicted defendant has been licensed 
or registered to practice his profession or to carry on 
his business, and the said board or officer may in its 
or his discretion suspend or revoke the license of the 
convicted defendant to practice his profession or to 
carry on his business. On the application of any person 
whose license or registration has been suspended or 
revoked, and upon proper showing for good cause, said 
board or officer may reinstate such license or registration. 


STATEMENT OF POINTS 


The classification of marijuana under D.C. Code Ann. Title 33-401 


et seq. (1967) allowing a person possessing same to be convicted of an 


onerous crime of possessing narcotic drugs is unreasonable and violative 


of his constitutional rights. 


SUMMARY OF ARGUMENT 


Appellant contends that the classification of a marijuana 
as a narcotic drug under D.C. Code Ann. Title 33-401 et seq. 
(1967) is unreasonable in light of the statute's purpose and 
therefore violates the Fifth Amendment. The statute itself 
and the legislative history unmistakably declare that marijuana 
is a narcotic drug which, like other narcotic drugs, such las 
the opium derivatives, cause criminal conduct and severe 
physical harm to the individual user. Marijuana, in fact, | 
has none of these effects. It does not, per se, cause or 
lead to criminal behavior. It does not lead to addiction of 
the opiates. It is not physically addictive as the opiates are. 
It has no lasting physiological effects on the user as the 
opiates have. In short, the effects of marijuana are totally 
different from those of the opiates and cocaine. Yet under 


the criminal law of the District of Columbia, D.C.Code Ann. 


Title 33-401 et seq. (1967) they are treated in identical fashion. 


Since marijuana is not a narcotic, does not lead to 
criminality and have physical effects on the user that the 
Opiates and cocaine do, the inclusion of marijuana in a statute 
whose purpose is to outlaw narcotic drugs, is unreasonable 


and violates the Fifth Amendment, 


THE CLASSIFICATION OF MARIJUANA AS A NARCOTIC 
DRUG IN TITLE 33, CHAPTER 4 OF THE DISTRICT OF 
COLUMBIA CODE IS UNREASONABLE AND IN VIOLATION 
OF THE FIFTH AMENDMENT. 

Unreasonable Congressional classifications of laws which 


violate equal protection principles and pertain to the federal 


system are prohibited by the Due Process Clause of the Fifth 


Amendment. Bolling v. Sharpe, 347 U.S. 49” (1954). 


The judicial test of what is an unreasonable classification 
was recently stated by the Snp~eme Court in McLaughlin v. 
Florida, 379 U.'S.184 at 191 (1964): "The Courts must reach 
and determine whether the classifications are reasonable in 
light of its purpose". * 

Although the legislative history of Title 33, Chapter 4, 
entitled Narcotics Drugs, is somewhat meagre, ** the purpose 
of the legislation is clear: To control the manufacture, sale, 
distribution and possession of narcotic drugs which cause crim- 


inal conduct and violent anti-social behavior, in the District 


of Columbia, *** 


*Accord, Carrington v. Rash, 380 U.S.89 at 93(1965; Otuska v. 
Hite, 64 Cal 2d 596, 51 Cal. Rptr. 284, 414 P.2d 412(1966)(En bane). 


**The District Narcotic Drug Act was enacted in 1938 as House 
Bill now 7962. Lhe Reports om both Houses are identical and 
very brief. H.R. Rep.No. 2375, 75th Cong., 3rd Sess. (1938); 


When the DISTRICT NARCOTIC DRUG ACT was enacted, (June 
20, 1938), there was no local criminal control over narcotics traffic. 
It was thought that the DISTRICT ACT would supplement the newly, 
promulgated federal legislation covering narcotic drugs. 

The DISTRICT NARCOTIC DRUG ACT is patterned both in 
form and in substance after the UNIFORM NARCOTIC DRUG ACT of 
1932. See NATIONAL CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS (1932). The DISTRICT NARCOTIC ACT 
embodies one significant change, however, from the UNIFORM ACT: 


The District law included in the definition of narcotic drugs, cannabis 


sativa, (marijuana) while the UNIFORM ACT treated the inclusion of 


marijuana as being optional with the states. One of the draftsmen 
of the UNIFORM ACT explained to a Senate Sub-Committee why 
marijuana had been excluded from the act: 


I spent 5 years in connection with the National 
Conference of Commissioners on Uniform State 

Laws in drafting that act (Uniform act) and there 

you will find a reference to cannabis, that reference 

is based on a thorough study of the cannabis situation 
at that time. The National Conference of Commission- 
ers on Uniform State laws, cooperating with the 
American Medical Society and with the Bureau of 


ae 

There were no hearings before the Senate Committee on the District 
Narcotic Drug Act. However, a short hearing was held before the 
House Judiciary Sub-Committee for District of Columbia. The 
transcript, however, is unpublished. | 


*k*'"'The Harrison Narcotic Act, and the existing District law! of 
narcotic drugs do not equip the District of Columbia with an 

adequate narcotic drug law." H.Rep. 2375, 75th Cong. 3rd Sess. 

4 (1938) (Letter from M.C. Hazen, President, Board of Commissioners 
District of Columbia). 


Narcotics, and the American Pharmaceutical Asso- 
ciation and other agencies, could not then find 
evidence that would lead it to incorporate in the 
model act a provision with respect to marijuana 
or cannabis. Statement of Dr. William C. Woodward, 
HOUSE COMMISSION ON WAYS AND MEANS, H.R. 
6385, 75th Cong., lst Sess. 100 (1937)* 
Nonetheless, Congressmen, and those who testified during 
the hearings on the DISTRICT NARCOTIC ACT differed 
greatly with Dr. Woodward's statements. (Judiciary 
SUB--COMM, OF THE COMM. OF THE DIST. OF COL, H.R. 
7982, 75th Cong. 3rd Sess. (1938) (Unpublished transcript, 


hereafter referred to by page). Marijuana was viewed as a 


narcotic menace invading the public schools: (pp. 6 and 11) 


leading to violent anti-social behavior (p.8) and threatening 


the women of America (pp. 9-10). The inclusion oftgarijuana 
as a narcotic drug covered by the DISTRICT ACT was by no means 
an oversight. At that time Congressmen and those testifying at 
the hearing believed that marijuana posed the same medical and 
social threats to society that the opiates and its deriviates did. 
Marijuana like the opiates was viewed as a diaretic drug causing 
criminal behavior. This is confirmed not only by resort to 
legislative history of the DISTRICT DRUG ACT but also by the 
wording of the Statute itself. Chapter 4 is entitled "Narcotic 
Drugs‘t and Section 401 (N) specifically defines, the term narcotic 
drugs to include both opium derivates and cannabis. 

e 
%* _In 1942, however the National Commissioners amended the 


Uniform Act by including cannabis sativa in the Act. 9B UNIFORM 
LAWS ANNOTATED 418(1966) 


Congress classified marijuana with the opiates simply because 
it was thought that marijuana had the same effects, i.e., caused crim- 
inal behavior, that the opiates did, 

Whatever language one uses to describe drugs such as the Opiates 
and cocaine, their effects in no way resemble the psychological, psychi- 
atric, physiological or sociological effects of marijuana. The use of 
opiates and cocaine result in far different societal problems than does 
the use of marijuana. Marijuana is not physically addictive, the opiates 
are; marijuana does not lead to other criminal conduct - violent, sexual 
or of a property nature - but the opiates may. The property interests 


of citizens and their persons are not endangered by those who use mari- 


juana. But the citizen's rights are endangered by those who become 


addicted to the opiates. 
To treat marijuana under the penal law in the same manner as 


the opiates is contrary to accepted medical and scientific fact, It is 


illogical because the substances have such incongruous qualities and 
effects.* The purpose of outlawing the possession or use of narcotic 
drugs (i.e., opiates and cocaine) is to prevent the user from the com- 
mission of criminal acts and to protect the user from the possible 
physically debilitating effects of the drug. Since marijuana does not 


have these effects either on society or the individual, the purpose of 


eS 


*It is important to realize that by classifying marijuana with the opiates, 
the law has created a new class of criminals. Young adults, |like ap- 
pellant, are dragged through the criminal process and treated like 
criminals when their records may be unblemished except for )marijuana 
offenses. These young people have not engaged in criminal behavior 
in the past and, except for marijuana offenses, will not do sojin the 
future. 


criminal controls of the possession or use of marijuana cannot be to 
prevent criminal conduct and to protect the user from harmful physical 
effects of the drug. To say that the purpose of outlawing the use and 
possession of marijuana is the same as the purpose of outlawing the 
use or possession of the opiates is both unreasonable and irrational. 
The inclusion of marijuana in the DISTRICT NARCOTIC ACT falls 
outside the purpose of the ACT. The inclusion of marijuana is an un- 
reasonable classification in light of the statutory purpose, and allowing 
a conviction for possessing narcotic drugs thereunder is in violation 

of the Fifth Amendment. 

The marijuana possessor retains, as part of his life, the stigma 
of a misdemeanor conviction for violating the Uniform Narcotics Act. 
Employment opportunities in private industry or business will be re- 
duced by a conviction of this nature. But what are the effects on the 
person interested in a professional or governmental career? 

If the convicted marijuana possessor turns to a career in either 
civil service or in the District of Columbia government, his chances 
of employment are greatly reduced. The United States Civil Service 
Commission has the discretionary authority to deny examination or 
appointment or order'an agency to remove an appointee for criminal 
conduct. 5 C.F.R. §731.201(b)(1964), as amended (Supp. 1967) The 
Commission regulations also apply to most departments of the District 
of Columbia Government. See, e.g-, D.C. Code Ann. §4-103(1967) 


(Police Department); D.C. Code Ann. §4-402(1967) (Fire Department); 


& 
D.C. Code Ann. 83-105(1967) (Board of Public Welfare). 


Licensed professions bn the District of Columbia all require some 


form of satisfactory evidence of good moral character. See, €. 2, 
D.C. Code Ann. §2-122 (1967) (medicine); D.C. Code Ann. 82-414 (1967) 
(nursing); D.C. Code Ann, 62-602 (1967) (pharmacy); D.C. Code Ann. 
§2-915(a)(6) (1967) (accounting); D.C. Code Ann. 62-1020 (1967) (archi- 
tecture); D.C. Code Ann. 82-1403 (1967) (plumbing). The D. Cc. Nar- 
cotic Drug Act provides that upon conviction the Clerk of the Court 
shall send a copy of the conviction and sentence to the Board where the 
defendant has been "licensed or registered to practice his Droreesion 
or carry on his business" and that the Board may suspend or revoke 
the defendant's privilege. D.C. Code Ann. 833-418 (1967) |Since a 
conviction under the Narcotic Drug Act results in at least pispension 
of one's professional license and possibly expulsion from the profes- 
sion, it appears that a marijuana-user would have grave difficulty en- 
tering these professions. | 

Putting aside the prejudicial effect of lumping the conyicted 
marijuana-user with that of the hardened heroin addict, one} who is 
convicted under the Narcotic Drug Act as a first offender, and given 
the minimal sentence, probation, suffers from the critical fact of con- 
viction, True, the Narcotic Drug Act violator does not autdmatically 
forfeit his rights as does the convicted felon. See, note, Civil Dis - 
abilities of Felons, 53 U. Va. L. Rev. 403 (1967). But his conviction 


can be readily used to prevent him from engaging in a wide variety of 


occupations. The narrowing of the range of employment opportunities 


on young, educated adults operates as a life-time stumbling block. 


Since the vast majority of today's marijuana violators are young, edu- 


cated people who have not engaged in other criminal conduct, the 


effect of a narcotics conviction drastically reduces their potential for 
positive functioning in the adult world. 


II 


LAWS TREATING MARIJUANA AS AN ADDICTIVE 
DRUG ARE INDEFENSIBLE IN LIGHT OF PAST 
AND PRESENT SCIENTIFIC KNOWLEDGE. 


It is well documented that the original hearings held by the House 
of Representatives in 1937 to discuss the “marijuana problem" were 
conducted in an atmosphere of hysteria and that the resulting legislation 
was shaped by rumor rather than objective medical and scientific data. 1 
Unfortunately, this same disregard for reliable data characterized fed- 
eral legislation in 1951 and 1956 when increased penalties for opiate 
users and distributors were extended to marijuana users. Dr. Lind- 
smith points out that the extention of penalties "was made casually with 
little discussion or investigation and with no apparent appreciation that 
the use of marijuana is something almost totally different from the use 
of heroin. n2 

Few myths have had such a tenacious hold on the uninformed public 
as the notion that marijuana is a significantly harmful substance. Among 
the charges levelled against marijuana have been the following: (1) It is 
addictive; (2) It leads to the use of "hard" narcotics such as heroin; 


—— 


Isolomon, The Marihuana Papers (1966); Lindsmith, The Addict and 
the Law, 222 (1965) 
2Lindsmith, op. cit. 


(3) It leads to crime or sexual misbehavior; and (4) It produces physical 
or psychological harm to the user. When one turns to scientific evi- 


dence rather than hysteria and rumor, it is found that not one of the 


above contentions is supported by substantial evidence; indeed, many 


reputable studies positively refute all these charges. 
I. Marijuana is not addictive. 
"A drug addiction is characterized by a compelling urgé to 
use the drug for the prevention or relief of distressing men- 
tal and physical disturbances which occur when the necessary 
dose is delayed or omitted. A drug habit is also character- 
ized by an urge to use the drug. . . . Drug tolerance in the 
narrower sense used here means that larger doses than those 
originally used are required to bring about the effects desired 
by the subject, ''3 
All the medical and scientific data gathered to date support the 
proposition that marijuana, unlike the opiates, is not medically addictive. 
It is significant to note that the conclusions of recent studies in this 
country agree with the findings of the prestigeous British study done 
in 1894, which said, in part: 
(1) "Moderation does not lead to excess in hemp any more than 
it does in alcohol, Regular, moderate use of ganja or bhang 
produces the same effects as moderate and regular doses of 
whiskey; 
(2) "Large numbers of practitioners of long experience have 
seen no evidence of any connection between the moderate use of 


hemp and disease. u4 


3The Marihuana Problem in the City of New York, by The Mayor's 
Committee On Marihuana, section entitled "Addiction and Tolerance" 
(1944) 
Report of the Indian Hemp Drug Commission, 1894, 


The most comprehensive study of marijuana to date in this coun- 
try was carried out from 1939 to 1943 by a committee of distinguished 
scientists, doctors and sociologists at the behest of Mayor LaGuardia 
under the auspices of the New York Academy of Medicine (to be cited 
as Mayor's Committee). "Their conclusions were based on exhaustive 
studies over a period of years, studies that included intensive commu- 
nity research, as well as controlled hospital and laboratory experi- 
ments. ''? Some of the conclusions of the Mayor's Committee are: 

(1) Marijuana is not a drug of addiction, marijuana does not lead to 
addiction in a medical sense; (2) The habitual smoker knows when to 
stop as excessive doses reverse the usually pleasant effects; (3) No 
evidence was found of an acquired tolerance for the drug; and (4) Smok- 
ing marijuana can be stopped abruptly with no resulting mental or 
physical distress. ... 6 A recent report of the Medical Society of 
the County of New York states that "marijuana is nota narcotic, nor 

is it addicting. nt 

Further support for the proposition that marijuana is not addict- 
ive is found in a study originally published in the Bulletin of the World 
Health Organization. That study states in part: "Typically the abuse 
of cannabis is periodic but, even during long and continuous adminis - 
tration, no evidence of the development of physical dependence can be 


detected.” The same study indicates that among the characteristics 


5Solomon, supra note 1, pp. xVi-xvii. 
Mayor's Committee, supra note 3, found in Solomon, supra note Il, 


2: 358. 
22 N.Y. Medicine No. 9, May 5, 1966. 


of marijuana use are found (1) an absence of physical dependence (which, 
of necessity, precludes withdrawal symptoms) and (2) no evidence of 
tolerance.® The most comprehensive statement on the subject is made 
in the very recent Fask Force Report on Narcotics and Drug Abuse. 
"Marijuana is equated in law with the opiates, but the abuse char- 


acteristics of the two have almost nothing in common. The opiates pro- 


duce physical dependence. Marijuana does not. A withdrawal sickness 


appears when use of opiates is discontinued. No such symptoms are 
associated with marijuana. The desired dose of opiates tends to in- 
crease over time, but this is not true of marijuana. "9 

2. Use of marijuana does not lead to the use of "hard"! narcotics 
such as heroin. 

One of the traditional arguments made against the use of mari- 
juana is that its use eventually causes the user to graduate to other 
opiates, especially heroin. Interestingly enough, this "stepping-stone" 
theory was specifically refuted by Harry Anslinger, Commissioner of 
the Bureau of Narcotics in 1937, when he informed the Congress that 


marijuana does not lead to heroin. 


8Eddy, Halback, Ing, Isbell and Seevers, Drug Dependence: |Its Sig- 
nificance and Characteristics, 3 Psychopharmacology Bulletin No. 3 
July 1966, National Clearinghouse for Mental Health Information, 
N.I.M.H. 
President's Commission on Law Enforcement and Administration of 
Justice, Task Force Report: Narcotics and Drug Abuse at 13 (1967). 
See also Reichard, Some Myths About Marijuana, Oct.-Dedc. Fed. 
Pro. 16 (1946); Winick, Narcotics Addiction and Its Treatment, 22 
Law and Contemp. Prob. 11 (1957); Drewry, Some Psychiatric As- 
oseee Marijuana Intoxication, 10 Psychiatric Quarterly, 232-42 
(1956). | 


? 


Congressman Dingle: 

"lam wondering whether the marijuana addict graduates into a 
heroin, or opium, or a cocaine user." 

Mr. Anslinger: 

"No, sir. I have not heard of a case of that kind. I think it is 
an entirely different'class. The marijuana addict does not go in that 
direction, ‘10 

Eighteen years later, in the Congressional hearings that led to 
the 1956 Narcotic Control Act, Mr. Anslinger said". . . out great 
concern about the use of marijuana, that eventually if used over a long 
period it does lead to heroin addiction. nil 

Whether Mr. Anslinger was aware of it in 1937 or in 1955 the 
pertinent data, both sociological and scientific, support his original 
statement. 

The report of the Mayor's Committee concluded that the use of 
marijuana does not lead to morphine or heroin or cocaine addiction. /% 
Further, inasmuch as marijuana does not produce physical dependence, 


its unavailability or ‘discontinuance does not lead its users to resort 


to opiates as a substitute. 13 na separate report and analysis of some 


of the subjects used! in the Freport of the Mayor's Committee, Allentuck 


and Bowman state flatly that ''there is no evidence to suggest that the 


l0Hearings Before the House Committee On Ways and Means, 75th 
Cong., Ist Sess., H.R. 6385 (1937). 

llnaniel Subcommittee Hearings, Part 5, p. 6 (1955). 
Supra, note 3, Conclusions of the Sociological Study. 

13See Winick, Marijuana Use by Young People, in Drug Addiction in 
Youth, Pergamon Press, Inc. (1965). 


continued use of marijuana is a stepping-stone to the use of opiates. ul4 
In fact, it has been shown that there is nothing inherent in marijuana 
that can cause the transition from marijuana to heroin. Thus, we see 
that there is no scientific basis upon which the proponents of the stepping- 
stone theory can rely. 15 The Task Force Report has rejected the 
"stepping-stone" theory and evinced more interest in the possibility 
that individuals may be predisposed to the use of heroin whether or not 
they have had contact with marijuana. 16 

3. Use of marijuana does not lead to crime or sexual misbehavior. 

The major basis for the original federal anti-marijuana jlegisla- 
tion in 1937 was the allegation by enforcement officials that marijuana 
was responsible for the commission of crimes involving sex and violence. 17 
Virtually every scientific study undertaken since that enactment has re- 
futed this premise. The Mayor's Committee concluded that a) mari- 
juana is not the determining factor in the commission of major crimes; 
(2) marijuana has no specific stimulant effect in regard to sexual de- 
sires. The 1963 White House Conference states: "Although marijuana 
has long held the reputation of inciting individuals to commit slexual 


offenses and other antisocial acts, evidence is inadequate to substantiate 


this."18 The Medical Society of the County of New York finds 'no 


14allentuck and Bowman, The Psychiatric Aspects of Marihuana In- 
toxication, 99 Am. J. of Psychiatry, 248, 250 (1942). | 

15 Eddy et al, supra, note 8; the basic text on pharmacology, Goodman 

and Gilman, The Pharmacological Basis of Therapeutics (Macmillan 

1960) states at p. 172 that marijuana habituation does not lead to the 

use of heroin, 

Task Force, supra, note 9 at 14, | 

See Hearings Before the House Committee On Ways and Means, 75th 

Cong., Ist Sess., H.R. 6385 (1937). 

1963 White House Conference on Narcotics and Drug Abuse, /at 286, 


16 
17. 


18 


evidence that marijuana use is associated with crimes of violence in 
the United States. "19 

One analysis of the records of the New York County Court of 
General Sessions from 1952 through 1956 concluded that there were no 
cases of major crimes etiologically related to marijuana use, out of 
14, 954 offenders. 29 

On the issue of whether marijuana acts as a sexual stimulant or 
aphrodisiac, Lindsmith points out that". . . its effects, like those of 
opiates, are in exactly the opposite direction, tending to cause the user 
to lose interest in the opposite sex. A number of major studies reach- 
ing the same conclusion all cited in the margin below. 21 

4, Use of marijuana does not produce physical or psychological 
harm to the user. 

The report of the: Hemp Commission in 1894 concluded that ''in 
the absence of all physiological evidence of tissue changes being pro- 
duced by these drugs, as they are produced by alcohol, it must be pre- 


sumed. . . that the moderate use does not cause injury in any but the 


19supra, note 7. A 
20Supra, note 13. Seelalso these studies reaching the same conclusion: 
Bromberg and Rodgers, Marihuana and Aggressive Crime, 102 Am. 
J. of Psychiatry, 825-26 (1948); The Marihuana Bugaboo, 93 Mili- 
tary Surgeon 95 (1943); Bromberg, Marijuana Intoxication: A Clinical 
Study of Cannabis Sativa Intoxication, 91 Am. J. of Psychiatry, 302 
(1934). 
lor in is the following quote: ''Most serious observers agree 
that cannabis does not, per se, induce aggressive criminal activities 
and that the reduction of the work drive leads to a negative correla- 
tion with criminality rather than a positive one.'' Murphy, The Can- 
nabis Habit: A Review of Recent Psychiatric Literature, 16 Bulletin 
on Narcotics No. 4 at 23-28, 1964; The Mayor's Committee, supra, 
note 3; Chopra et al,’ Cannabis Sativa in Relation to Mental Disease 
and Crime in India, 30 Ind. J. Med. Res. 155, 168 (1942). 


most exceptional cases. 22 


Goodman and Gilman, commenting on the effects of long-term 


use of marijuana, conclude that "careful and complete medical and 
neuropsychiatric examinations of habitues reveal no pathological con- 
ditions or disorders of cerebral functions attributable to the drug. 
- - - There are no lasting ill effects from the acute use of marijuana 
and fatalities have not been known to occur. "7 

It has been scientifically proven that a characteristic marijuana 
psychosis does not exist. And further, that marijuana will not produce 


a psychosis in a well-integrated stable person. on 


The Mayor's Com- 
mittee reported that when the subject was left undisturbed, the char- 
acteristic mental state under marijuana influence was one of a sense 
of well-being, relaxation and an unawareness of one's surroundings. 
While there is a possibility that a psychosis might develop after 
using marijuana, all the studies thus far have found that psychosis de- 
veloped in those who were predisposed to psychosis, those who were 
initially unstable and disorganized and who took greater amounts than 
they could tolerate. 25 Goodman and Gilman, in describing the possi- 
bility of a toxic dose of marijuana causing a severe psychosis, give 
three criteria for that highly unlikely event. "Given the proper type 
of psychopathic person (1) and favorable environmental factdrs (2) the 


use of marijuana can cause a psychotic state in (3) certain indi- 


22Supra, note 4, section 497. 


23Goodman and Gilman, supra, note 15. See also, Murphy,| supra, 
note 21. ' 


24Allentuck and Bowman, supra, note 14, 
250p. cit. 


viduals. 126 This, of course, .s the extreme example of what might 


happen if all the necessary factors coalesced. But under these circum- 
stances a spilled glass of milk may also be used as a parallel for pre- 


cipitating psychosis. 


26Goodman and Gilman, supra, note 14, See also Rosevear, Pot, A 
Handbook of Marihuana (1967). 


CONCLUSION 


Appellant has extended his remarks beyond the exigencies of the 


present case to present his position as it appears in the big picture 
but urges the court to consider that the proposition before it is the 
relatively simple question of whether or not it is a deprivation of 
appellant's rights to be convicted of possessing a thing, to wit, nar- 


cotic drugs, when in fact he possessed no such thing. 


Respectfully submitted 


Dae A Se 


Ira M. Lowe 
Attorney for Appellant 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,016 
STEVEN V. SCOTT, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the District of Columbia Court 
Of Appeals 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The following is the Agreed Statement of Proceedings 
and Evidence: 


“Defendant Steven V. Scott was charged with violation 
of title 33-402 of the D.C. Code which reads as follows: 


‘It shall be unlawful for any person to manufacture, 
possess, have under his control, sell, prescribe, ad- 
minister, dispense, or compound any narcotic drug, 
except as authorized in this chapter.’ 


(1) 
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Defendant pled not guilty and trial was held before the 
Honorable Milton S. Kronheim, Jr., Judge, on November 
22, 1966. 

Counsel for defendant prior to the trial moved that the 
Information be dismissed on the ground that the charge 
against the defendant was unlawful because marijuana is, 
in fact, not a narcotic drug. The United States Attorney 
brought to the Court’s attention Title 33-401(m), which 
reads as follows: 


“Cannabis” includes all parts of the plant Cannabis 
sativa L., whether growing or not; the seeds thereof; 
the resin extracted from any part of such plant; and 
every compound, manufacture, salt, derivative, mix- 
ture, or preparation of such plant, its seeds, or resin, 
including specifically the drugs known as American 
hemp, marihuana, Indian hemp or hasheesh, as used 
in cigarettes or in any other articles, compound mix- 
tures, preparations, or products whatsoever, but shall 
not include the mature stalks of such plant; fiber 
produced from such stalks; oil or cake made from 


the seeds of such plant; any compound, manufacture, 
salt, derivative, mixture, or preparation of such ma- 
ture stalks (except the resin extracted therefrom) ; 
fiber, oil or cake; or the sterilized seed of such plant 
which is incapable of germination.” 


This Motion was denied. 

The Government in its opening statement stated that 
defendant was charged with possession of a narcotic drug 
and that this would be proved. 

The Government put on three witnesses who testified in 
substance as follows: 


1. Officer Albert Johnson, No. 8 Precinct, testified that 
the seeds in the defendant’s possession were marijuana 
seeds and that he believed marijuana is a narcotic. 

2. Detective Robert McKenon, member of the narcotic 
squad for 13 years, testified that he knew marijuana is 
not a narcotic. 
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8. Mr. John Allen Steele, chemist for U. S. Treasury 
Department, stated that the tests he made showed that 
the seeds in question were marijuana seeds. In answer 
to counsel’s question; “Is it true that marijuana is not a 
narcotic drug? he answered in the affirmative. 

Counsel for defendant moved at the end of the Govern- 
ment’s ease for a directed verdict of acquittal on the 
ground that the defendant could not be found guilty of a 
narcotic drug possession charge since the definition in the 
D.C. Code including marijuana as a narcotic drug is er- 
roneous. This Motion was denied. 

The defendant then took the stand and did not deny 
possession of marijuana. 

Counsel for the Government and defendant presented 
their arguments to the jury. 

The Court then instructed the jury that if they found 
that the defendant was in possession of marijuana they 
should find him guilty as charged. 

After deliberation the jury returned a verdict of guilty.” 


Judge Kronheim subsequently sentenced appellant to one 
year on probation. Appellant commenced appeal to the 
District of Columbia Court of Appeals. By order of May 
16, 1967, that Court granted the Government’s motion 
for summary affirmance. On May 26, 1967 appellant peti- 
tioned this Court for allowance of appeal. That petition 
was granted by this Court’s order of September 20, 1967. 


STATUTES INVOLVED 


Title 33, District of Columbia Code, Section 401(m), 
provides: 


“Cannabis” includes all parts of the plant Canna- 
bis sativa L., whether growing or not; the seeds 
thereof; the resin extracted from any part of such 
plant; and every compound, manufacture, salt, de- 
rivative, mixture, or preparation of such plant, its 
seeds, or resin, including specifically the drugs known 
as American hemp, marijuana, Indian hemp or hash- 
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eesh, as used in cigarettes or in any other articles, 
compounds, mixtures, preparations, or products what- 
soever, but shall not include the mature stalks of such 
plant; fiber produced from such stalks; oil or cake 
made from the seeds of such plant; any compound, 
manufacture, salt, derivative, mixture, or prepara- 
tion of such mature stalks (except the resin extracted 
therefrom) ; fiber, oil or cake; or the sterilized seed 
of such plant which is incapable of germination. 


Title 38, District of Columbia Code, Section 401(n), 
provides: 


“Narcotic drugs” means coca leaves, opium, canna- 
bis, isonipecaine, and opiate, and every substance not 
chemically distinguishable from them, and any com- 
pound, manufacture, salt, derivative, or preparation 
of coca leaves, opium, cannabis, isonipecaine, or opi- 
ate, whether produced directly or indirectly by ex- 
traction from substances or vegetable origin, or in- 
dependently by means of chemical synthesis, or by 
a combination of extraction and chemical synthesis. 


Title 38, District of Columbia Code, Section 402(a), 
provides: 


It shall be unlawful for any person to manufacture, 
possess, have under his control, sell, prescribe, admin- 
ister, dispense or compound any narcotic drug, except 
as authorized in this chapter. 


Title 38, District of Columbia Code, Section 423, provides: 


Any person violating any provision of this chapter, 
or any regulation made by the Commissioners of the 
District of Columbia, under authority of its sections, 
for which no specific penalty is otherwise provided, 
shall upon conviction be punished, for the first offense, 
by a fine of not less than $100 nor more than $1,000, 
or by imprisonment for not exceeding one year, or 
by both such fine and imprisonment, and for any 
subsequent offense by a fine of not less than $500 nor 
more than $5,000, or by imprisonment for not ex- 
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ceeding ten years, or by both such fine and imprison- 
ment. 


SUMMARY OF ARGUMENT 


In developing its legislative programs, Congress is not 
bound by any one school of thought nor is it bound to rely 
on only uncontroverted factual propositions. So long as 
Congressional legislation rests on some rational basis, it 
is not to be declared unconstitutional. 

The District of Columbia Narcotic Drug Act is so based. 
When considering the substance and form of the local 
proscription against the cannabis family of drugs, Con- 
gress was possessed of an abundance of information con- 
cerning its social and physiologic effects. That informa- 
tion, the result of extensive hearings on the Marijuana 
Tax Act of 1937, and the studied course of development of 
the Uniform Narcotic Drug Act, provided ample support 
for the propositions that marijuana had certain harmful 
physiologic effects of a “narcotic” order and that its pres- 
ence in the community of narcotic drug users contributed 
to that subculture’s continued existence and to many of 
the anti-social problems that existence caused. 

Those factual assumptions have continued vitality and 
today represent the views of many qualified scientists, so- 
cial scientists and other having experience with the drug 
problem. The physiologic effects of marijuana, as detailed 
by a number of respected studies, are sufficiently similar 
to those of other “hard” drugs to be classified with them 
as “narcotic”. Reliable evidence exists for the proposition 
that marijuana and other drugs of the cannabis family are 
an important part of the subculture of “hard” drug users 
and contribute to its continued existence. Numerous 
studies have found the personal associations therein 
formed by the initial users of marijuana to constitute one 
possible course of entry into this environment. These 
studies have sanctioned the view that marijuana, with 
its accepted tendency to release inhibitions, may aggra- 
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vate tendencies of individuals toward criminal behavior 
and lower normal constraints against this kind of conduct. 

Finally, the high degree of judicial accord in sustaining 
similarly formed proscriptions is yet another indication 
that the Congressional classification of marijuana with 
“hard” drugs in a single category is sufficiently well 
founded to be constitutional. 


ARGUMENT 


Ample basis in fact exists to support the Congressional 
determination that marijuana and such drugs as those 

. of the opiate family have sufficiently similar social 
and physiologic effects to warrant proscription in a 
single category labeled “narcotic”. So founded, that 
proscription is not unreasonable, arbitrary or capri- 
ciou:, and should not be overturned. 


Charged with responsibility for the health and safety 
of citizens of the District of Columbia, Congress in 
1937 initiated and over the years modified* a pro- 
gram for the control of the local possession and sale 
of certain drugs, among them those of the cannabis family 
which includes marijuana? In the course of developing 
this statutory scheme, Congress was the recipient of a 
substantial amount of information bearing on the social 
and physiological effects of the drugs it sought to control. 
That data and the propositions it supported provide the 
foundation for the form and the substance of the proscrip- 
tions enacted. 

Appellant attempts to show the factual incorrectness of 
those propositions on which rest the form of the proscrip- 


2 The initial act went into effect June 20, 1938. See 52 Stat. 785 
ch. 582. It was amended in minor respects on July 24, 1956. See 
70 Stat. 618, ch. 676. 


2 See 88 D.C. Code §401(n) and $8 D.C. Code §401(m), supra, 
at 3, 4. 
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tion against marijuana,> that is, its classification along 
with certain other drugs as a “narcotic”.* In view of this 
tack, we deem it necessary to set forth in some detail 
what we believe to be the proper scope of judicial review. 


A. The Scope of Review 


It is, of course, beyond dispute that Congress and not 
the courts has the duty to assess and weigh the various 
and often conflicting considerations in legislative pro- 
grams. Katzenbach v. Morgan, 384 U.S. 641, 653 (1966). 
Through the medium of the legislative process these con- 
siderations find resolution. In so functioning, Congress 
is constitutionally constrained to avoid the irrational, ar- 
bitrary, or capricious judgment. McGowan v. Maryland, 
866 U.S. 420, 425-426 (1961), and cases cited therein. 
It is not bound, however, by any orthodoxy but rather 
can range over the whole spectrum of human knowledge 
and experience in developing its legislative programs. 
“The day is gone when [the Supreme] Court uses the 
Due Process Clause . . . to strike down... laws... 
out of harmony with a particular school of thought”. 
Williamson v. Lee Optical Co., 348 U.S. 488, 488 (1955), 
and cases cited therein. 

Nor is the Congress bound to base its legislation on un- 
controverted propositions. “It makes no difference that 
. - . facts may be disputed or their effect opposed by argu- 
ment and opinion of serious strength. It is not within 
the competency of the courts to arbitrate such contrari- 
ety”. Rast v. Van Deman & Lewis Co., 240 U.S. 342, 
357 (1916). See also United States v. Carolene Products 
Co., 304 U.S. 144, 152 (1987) ; Radice v. New York, 264 
U.S. 292, 294 (1923) ; Bordens Co. v. Baldwin, 198 U.S. 


+See App. Br. at 12-13. As later developed, we submit appellant 
attributes to the framers of the statute far too simplistic and far 
too categorical notions about the effects of marijuana (infra at 
18). 


‘We use this term advisedly. See discussion, infra at 16. 
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194, 209, 210 (1984); Note, The Presentation of Facts 
Underlying the Constitutionality of Statutes 40 Harvard 
Law $Review, 631, 686 (1936). Legislation “. . . is not 
to be pronounced unconstitutional unless .. . it is of 
such “2 character as to preclude the assumption that it 
rests upon some rational basis within the knowledge and 
experience of the legislators”. United States v. Carolene 
Products Co., 804 U.S. 144, 152 (1987). Thus, appellant 
has an extremely heavy burden to carry. It will not suffice 
for him to show that a body of scientific opinion, however 
sizable and respected, regards Congressional assumptions 
about the social and physiological effects of marijuana to 
be incorrect. Rather, he must show that those assump- 
tions are completely without support, that is, that no repu- 
table body of opinion whatsoever exists on which Congress 
might have rested its decision to proscribe marijuana in 
a statute dealing with drugs “narcotic” in character.® 


4 
B. Congressional Adoption of the District of Columbia 
Narcotic Drug Act. 


Congress, when considering the substance and form of 
the local proscription against the cannabis family of drugs, 
was possessed of an abundance of information concerning 
its social and physiologic effects. That information pro- 
vided ample support for the propositions that marijuana 
had certain harmful physiologic effects of a “narcotic” 


5 At page 13 of his brief, appellant states in reference to propo- 
sitions describing certain of the harmful effects of marijuana, 
“When one turns to scientific evidence rather than hysteria and 
rumor, it is found that not one of the above contentions is sup- 
ported by substantial evidence:” 

We submit that appellant has misstated the quantum of support 
necessary to sustain the relevant constitutional facts. Congress is 
not bound by a substantial evidence test. Rather the Supreme Court 
has phrased the test to be “some rational basis” (United States v. 
Carolene Products, supra at 152), “facts . . . [although] disputed 
... by argument and opinion of serious strength” (Rast v. Van 
Deman & Lewis Co., supra at 357), ‘a fairly debatable question’ 
(Radice v. New York, supra at 294). 
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order and that its presence in the community of narcotic 
drug users contributed to that subculture’s continued ex- 
istence and to many of the anti-social problems that ex- 
istence created. 

The House Committee on Ways and Means conducted 
extensive hearings on the subject of marijuana on April 
27, 28, 29, 30 and May 4, 1947 as it considered adoption 
of the Marijuana Tax Act of 1937. See Hearings Before 
the Committee on Ways and Means, House of Rep., 75th 
Cong., Ist Sess., H.R. 6385. In the course of those hear- 
ings Dr. James C. Munch, a pharmacologist at Temple 
University testified (id. at 48): 


“The effect [of marijuana] is directed first at the 
hind brain, or cerebellum, leading to a disturbance 
of the equilibrium, so that a man will go temporarily 
into a state resembling alcoholism. Larger doses tend 
to depress the heart. 

Continuous use will tend to cause the degeneration 
of one part of the brain, that part that is useful for 
higher or physic reasoning, or the memory. Func- 


tions of that type are localized in the cerebral cortex 
of the brain. Those are the disturbing and harmful 
effects that follow continued exposure to marijuana.” 


Testimony and statements of other officials lent support 
to this position. Dr. William C. Woodward, legislative 
council of the American Medical Association, although 
opposing the registration provisions of the bill, clearly 
assented to the proposition that marijuana had certain 
quasi-narcotic effects. Id. at 96, 112, 120. The various 
presentations were generally of a reasonable degree of 
sophistication.? During the course of the hearings nar- 


¢See House Ways and Means Committee Hearings, at 19, 21, 22, 
28, 29, 30, 32, 38, 35, 36, 39, 48, 49, 50, 58, 54, 57, 58, 88, 
89, 90, 96, 100, 102, 110, 112, 117, 128, 124. 


7 For example, a paper by Eugene Stanley, District Attorney for 
the parish of Orleans, Louisiana, was submitted describing the 
social and physicological effects of marijuana with some fifty refer- 
ences to a wide variety of scientific treatises. 
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cotics officials and others advanced a variety of views on 
the effect marijuana had on continued use of other drugs 
and its contribution to anti-social conduct In all, the 
Committee heard the testimony of twelve witnesses, re- 
ceived letters which it considered from many more, and 
during the course of the five day hearing compiled a rec- 
ord some 124 pages in length. Hearings were also held 
on the Senate side.’ 

So informed, that same Congress also directed its at- 
tention to the local control of the possession and sale of 
narcotic drugs in the District of Columbia.*® The product 
of the concern, amplified by considerable public support,” 
was the passage of the District of Columbia Narcotic 
Drug Act substantially as approved by the National Con- 
ference of Commissioners on Uniform State Laws in 
1932.2 

In the initial 1932 provisions of the Uniform Narcotic 
Drug Act as approved by the Conference of Commissioners 
the inclusion of cannabis within the proscriptions against 
narcotic drugs was left optional with the states. In 1942, 
however, the National Conference of Commissioners 
amended the Uniform Act to make the inclusion of the 
proscription against cannabis mandatory. The Commis- 
sioncrs gave the following reason for the amendment: 


8See House Ways and Means Committee Hearings, at 6, 20, 21, 
22, 23, 24, 28, 29, 32, 33, 48, 88, 89, 99, 102, 117, 128, 124. 


° See Hearings before Subcommittee of the Committee on Finance, 
U.S. Senate, (on H.R. 6906) 75th Congress, 1st Session. 


10 H.R. 7982, the Uniform Narcotic Drug Act for the District of 
Columbia, was introduced in the 1st Session of the 75th Congress. 
See Congressional Record, Vol. 81, Part 7, p. 7555. 

Similar proposals were passed by the House (H.R. 7982) and the 
Senate (S. 3514) in the Second Session of the Seventy-fourth 
Cofgress, only to die in conference. 


% See H.Rep. 2375 accompanying ELR. 7982, May 18, 1938 at 4, 5. 


12 See Handbook of the National Conference of Commissioners on 
Uniform State Laws and Proceedings, 1982, at $24. 


° 
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“When the Uniform Law was being drafted by the 
Conference of Commissioners on Uniform State Laws, 
certain optional provisions were inserted as footnotes 
to the regular text for consideration in the event the 
State Legislature wished to extend the plan of nar- 
cotic drug control to cannabis. Thus the first of these 
optional provisions represented a definition of canna- 
bis as the dried flowering or fruiting tops of the 
pistillate (female) plant, Cannabis Sativa L., etc. At 
that time it was assumed that the dangerous drug 
principle of the plant was limited to the flowering 
tops of the female plant. Subsequently, however, it 
has been definitely established that this dangerous 
drug principle is contained also in the leaves or 
foliage of both the female and male plants of canna- 
bis. Consequently when the Federal Marihuana Tax 
Act of 1937 was enacted, there was contained in 
Section 1(b) an all-inclusive definition of marihuana 
(cannabis) which in effect exempts from the opera- 
tion of the law only the matured stalks of the plant, 
the devitalized seed products.” Handbook of the 
National Conference of Commissioners on Uniform 
State Laws and Proceedings, 1942, at 173. 


We take this comment to be a candid statement by the 
Conference of Commissioners that sufficient evidence then 
existed to lead them to proscribe marijuana as a narcotic 
and that such evidence had existed as far back as 1937 
at the time the Marijuana Tax Act was passed, and at 
the time the District of Columbia Narcotic Drug Act was 
under Congressional consideration. 

The legislative history of the District of Columbia Nar- 
cotics Drug Act reveals almost unanimous support among 
the medical and scientific societies of the community for 


18 The resinous extract of the tops of the cannabis plant is called 
hashish or charas. The dried leaves and shoots are bhang or 
marijuana. See Drug Abuse and Law Enforcement The President’s 
Commission on Law Enforcement and Administration of Justice 
(1967) at 14. 
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the expanded provisions of the Uniform Narcotic Drug 
Act—provisions which included a proscription against 
cannabis. M. C. Hazen, President of the District of Co- 
lumbia Board of Commissioners, stated the following in 
a letter covering transmittal of a draft copy of the ex- 
panded provisions of the Uniform Narcotic Drug Act deal- 
ing with cannabis to the Seventy-fifth Congress: 


“At a conference prior to the introduction of the bills 

in the Seventy-fourth Congress representatives of the 
following organizations approved the enacting of the 
Uniform Narcotics Act. 

The Board of Pharmacy of the District of Colum- 
bia; District of Columbia Pharmaceutical Associa- 
tion; Retail Druggists Association; Medical Society 
of the District of Columbia; the Osteopathic Society 
of the District of Columbia; the Dental School of the 
District of Columbia; the School of Pharmacy of 
George Washington University; and the Office of the 
Federal Narcotic Commissioner. 

“Dr. Ruhland, Health Officer of the District of 


Columbia, has endorsed this proposed legislation”. 
See H. Rep. No. 2375 accompanying H.R. 7982, May 
18, 1988 at 4. 


The hearings on the bill conducted by the House District 
Committee produced a similar unanimity of support and 
it was reported out with only minor amendments. Id. 1-5. 
The proscription of cannabis as a narcotic, a part of the 
initial draft recommended by the District of Columbia 
Commissioners and endorsed by the medical and scien- 
tific communities, remained intact. The bill eventually 
became law on June 20, 1938. 

Appellant gratuitously seizes gross oversimplifications 
on which to fix the framers’ decision to include in the 
local Act a proscription against marijuana. Despite the 
categorical assertions he assigns to those testifying in 
favor of the bill, we think it clear that the long history of 
legislative attempts to deal with this problem discloses 
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the proscription against marijuana to rest on more sophis- 
ticated notions of the social and physiological effects of 
the cannabis family of drugs. Certainly, the studied 
course of development of the Uniform Narcotic Drug Act 
by the National Conference of Commissioners and their 
eventual inclusion of cannabis in the Uniform Act shows 
a great sensitivity to problems of causation and control. 
Moreover, the Seventy-fourth and Seventy-fifth Con- 
gresses were themselves the beneficiaries of a substantial 
volume of material describing a variety of different ex- 
periences with the cannabis family of drugs, both in con- 
trolled environments and in the real world.* In such 
circumstances, it is highly inaccurate to ascribe to the 
framers of the District of Columbia Narcotic Drug Act 
the notion that “marijuana posed the same medical and 


14 We include below some of the secondary references contained 
in the record of the House Committee on Ways and Means’ Hearings 
on the Marijuana Tax Act. 

American Journal of Psychiatry, Marihuana Intoxication, Clini- 
cal Study of Cannabis Sativa Intoxication, Walter Bromberg, Volume 
91, pages 308-880, September 1934; Medical Journal and Record, 
The Weed Insanity, Louis J. Bragman, Syracuse, N.Y., October 7, 
1925, pages 416-417; See American Illustrated Medical Dictionary 
(Dorland 1927) “Marihuana”; Arny, Henry V. Principles of 
Pharmacy (8rd ed.), Philadelphia and London, W.B. Saunders Co. 
(1926, 1978 pp., Cannabis, pp. 767-768. Reference, p. 779) ; (Bethea) 
Materia Medica and Prescription Writing (1926 pp. 114-15) ; Dag- 
gett, Charles H. Theory of Pharmaceutical Chemistry, Philadelphia 
and New York, Lea & Febiger, 1910 (589 pp. Cannabis 
Indica; p. 480); Edmunds, C.W. and J.A. Gunn, A textbook of 
pharmacology and therapeutics (9th ed.), Philadelphia, Lea & 
Febiger, 1928 (743 pp. Cannabis; pp. 280-282) ; Evers, Norman and 
G.D. Elsdon, The analysis of drugs and chemicals, London C. Grif- 
fin & Co. (1929, 872 pp. Cannabis Indica; p. 190); Munch, James 
Clyde “Bioassays; a handbook of quantitative pharmocology”, 
Baltimore, the William & Wilkins Co., 1981 (pp. 190-197), An article 
on the subject, including a few references in the text (covers, pp. 67- 
88); See (Bragman) Toxic effects: Weed of insanity (M.J. & Rec. 
122; pp. 416-18, 1925); (Del-Favero) mental effect of hashish on 
Central African Negroes, Pensiero med. 17; 270-277, 1928; and 
(Dontas and Zis) Narcotic action of potassium chlorate added to 
smoking tobacco; comparison with hasheesh, Wien. Klin. Wchnschr. 
41:161-168, 1928. Id. at 36, 40, 41, 42. 
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socigl threats to society that the opiates and its deriva- 
tives did” (App. Br. at 8). To the extent that legisla- 
tive history can disclose Congressional intent, we think 
it a fairer statement of Congress’ disposition to say that 
it was generally felt the cannabis family of drugs, includ- 
ing} marijuana, had certain physiological effects of a 
“nakcotic” order, that the cannabis family of drugs was 
an {mportant part of the community in which “narcotic” 

flourished and in that respect was in part responsi- 
ble‘for the anti-social conduct which that environment 
spawned. We reiterate that these views were well found- 
ed in a significant segment of the responsible opinion of 
the day. 


A C. Factual Assumptions Reconsidered 


Despite appellant’s attempts to the contrary, we think 
it clear that those propositions continued to have vitality 
and today represent the views of many qualified scien- 
tists, social scientists, and others having experience with 
the drug problem. 

Studies submitted recently to the President’s Commis- 
sion on Law Enforcement and Administration of Justice 
described graphically the effects of the cannabis drug: 


* “The subjective effects of the drug are exquisitely 
* dependent not only on the personality of the user but 
also on the dose, the route of administration, and 
the specific circumstance in which the drug is used; 
The most common reaction is the development of a 
dreamy state of altered consciousness in which ideas 
seem disconnected, uncontrollable, and freely flowing. 
Tdeas come in disrupted sequences, things long for- 
gotten are remembered, and others well known can- 
not be recalled. Perception is disturbed, minutes 
seem to be hours, and seconds seem to be minutes; 
space may be broadened, and near objects may ap- 
pear far distant. When larger doses are used, ex- 
tremely vivid hallucinations may be experienced ; 
these are often pleasant, but their coloring, sexual or 
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otherwise, is more related to the users personality 
than to specific drug effects. There are often marked 
alterations of mood; most characteristically there is 
a feeling of extreme well-being, exaltation, excite- 
ment, and inner joyousness (described as being 
thigh’). Uncontrollable laughter and hilarity at mini- 
mal stimuli are common. This is often followed by 
a moody reverie, but occasionally the depressed mood 
may be the initial and predominant reaction. With 
larger doses, panic states and fear of death have been 
observed; the body image may be distorted . . . Tv- 
sions are not uncommon, and the feeling of being a 
dual personality may occur. Even with smaller doses, 
behavior is impulsive and random ideas are quickly 
translated into speech; violent or aggressive behavior, 
however, is infrequent.” Drug Abuse and Law En- 
forcement, The President’s Commission on Law En- 
forcement and Administration of Justice, 1967, at 14. 


The President’s Commission on Crime in the District of 
Columbia reports, “The danger of marijuana smoking is 


a matter of some conflict. Although not physically addic- 
tive, the use of marijuana can be physically disruptive 
for some persons who have poorly organized personalities. 
Some experts maintain that marihuana may induce a psy- 
chological dependence on drugs ....” Report of the Presi- 
dent’s Commission on Crime in the District of Columbia 
(1966) at 568. It adds that although marihuana is not 
physically addictive, it may be “habit forming so that 
users may come to depend on them [marihuana and other 
similar drugs] to induce pleasurable feelings.” Id. at 562. 
See also, Narcotics and Drug Abuse, The President’s Com- 
mission on Law Enforcement and Administration of Jus- 
tice (1967) at 18. Although this latter study rather 
emphasizes the different characteristics that marijuana 
and opiates have, it does note that marijuana “can impair 
judgment and memory; it can cause anxiety, confusion, 
or disorientation; and it can induce temporary psychotic 
episodes in predisposed people.” Id. at 13. See also, 


: 
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Linflesmith, The Addict and the Law at 223; Maurer & 
Vogel, Narcotics and Narcotic Addiction, 111-113, 244- 
245. Narcotic Drug Addiction Problems, published by the 
Un'ted States Department of Health, Education and Wel- 
fare (1959) at 47. 

Appellant argues that Congress could not constitutional- 
ly include marijuana in the definition of narcotics along 
with drugs such as heroin, morphine, and cocaine, and 

late its sale and possession in the manner it regulates 
othtr “narcotic” drugs. He contends that the term “nar- 
cotic” includes only those drugs which are addictive and 
have peculiar physiological effects not produced by mari- 
juana (App. Br. at 12-15). But the word “narcotic” is 
corgmonly used to designate drugs having the conscious- 
negs-altering characteristics of marijuana—stupor, sleep, 
mental lethargy, marked alterations of mood and possible 
physiological harm. See, ¢.g., Webster's New Collegiate 
Dictionary, Seventh Edition (1965) at 562; Roget's The- 
saurus (1966) at 277. “ ‘Narcotics’ is a term of conven- 
jence used to designate opium, cocaine, marijuana, and 
their derivatives, and the many synthetic compounds 
which produce physiological results similar to those of the 
natural drugs”. Eldridge, Narcotics and the Law, Ameri- 
cak Bar Foundation (1962) at 1. 

In this regard, we think it a fair analogy that just as 

thd legal definition of such terms as “insanity” and “men- 

incompetence” differs considerably from the meaning 
of those words as terms of art in the medical profession, 
because of a variety of legal concerns, so the definition 
of the term “narcotic” as used by Congress is itself not 
on all fours with medical or scientific definitions, again 
because of a variety of different policy considerations. 
See, ¢.g., (Thomas) Washington v. United States, D.C. 
Cir., No. 20,282, December 18, 1967; McDonald v. United 
States, 114 U.S. App. D.C. 120, 124, 312 F.2d 847, 851 
(1962) (en bane); Durham v. United States, 94 U.S. 

1 
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App. D.C. 228, 236-240, 214 F.2d 862, 870-874 (1954) .* 

We further submit that reliable evidence exists for the 
proposition that marijuana and other drugs of the canna- 
bis family are an important part of the subculture of 
“hard” drug users and a contributor to the continued 
existence of that environment. “There is evidence that 
a@ majority of heroin users who come to the attention of 
the public authorities have, in fact, had some prior ex- 
perience with marijuana”. Narcotics and Drug Abuse, 
The President’s Commission on Law Enforcement and 
Administration of Justice, at 18. The Task Force report 
continues: 


“. . it is likely that in the population of heroin 
users presently identified, marihuana experimentation 
is a common part of a life pattern which later in- 
cludes heroin. California BCS data for 1965 (Drug 
Arrests in California, Advance, 1965) shows that 
(a) most marihuana arrests were of young persons 
not having prior drug arrests, (b) most arrested for 
opiate use were older persons with earlier drug arrest 
histories, including marihuana and dangerous drug 
arrests, and (c) most dangerous drug arrests were 
of persons younger than either the marihuana or opi- 
ate arrests group. This data is suggestive only, but 
is compatible with the notion of a sequence of drug 
use from dangerous drugs to marihuana and opiates 
in at least one subculture of drug users.” Id. at 33. 


See also letter from Dr. Murray Grant, Director of Public 
Health, District of Columbia, July 7, 1966, Report of the 
President’s Commission on Crime in the District of Co- 
lumbia (1966), 990, n.3. This sequence is often explained 
in terms of the associations individuals form through 


15 The notion that a word’s meaning is determined by its usage is 
rather well settled. See Ludwig Wittgenstein, Philosophical Investi- 
gations, (1958), Rudolph Carnap, Meaning and Necessity (1958). 

The legal community has been almost unanimous in its use of 
the word narcotic to include the drugs of the cannabis family. 
See discussion, infra, 19. 


18 

y 
their initial use of marijuana, that addiction to “hard” 
drhes results from personal contact with those so addicted 
ae marijuana is central to this association. See, 
Bécker, Marijuana Use and Social Control, 3 Social Prob- 
leis 35 (1955); Narcotics and Drug Abuse, The Presi- 
dent’s Commission on Law Enforcement and Administra- 
tion of Justice (1967) at 14. Contrary to appellant’s 
assertion, the President’s Task Force gave clear cre- 
dence to the view that “It may... be the case that 
through the use of marijuana a person forms the per- 
sonal associations that later expose him to heroin,” 
citing Eddy, Halbach, Isbell & Seevers, Drug Depend- 
ence: Its Significance and Characteristics,” $2 Bull. Wd. 
Health Org. 721, 729 (1965). Id. at 14. That marijuana 
contains no chemical properties which necessarily predis- 
pose one to move on toward “hard” drugs does not affect 
its role as an agent the use of which may well lead an 
individual to environmental associations with individuals 
addicted to “hard” drugs and thereby increase his own 
likelihood of addiction. 

The report of the President’s Commission on Law En- 
forcement and Administration of Justice further sup- 


ports the view that marijuana use may be related to 
certain kinds of anti-social conduct. It indicates appel- 
lant’s claim that the “use of marijuana does not lead to 
crime...” (App. Br. at 17) is not a supportable view. 
Id., at 18. It states “that given the accepted tendency of 
marijuana to release inhibitions”, it may aggravate exist- 
ing tendencies of individuals toward criminal behavior. 
Id. at 1. See also, Eddy et al., Drug Dependence: Its 
Significance and Characteristics, World Health Org. Bull. 
No. 32 (1965), 728, 729, n.2. Alfred Lindesmith, himself 
a critic of existing legislative patterns, nonetheless states, 
“Tt is also undeniable that marijuana intoxication may 
sometimes lead to automobile accidents and to irresponsi- 
ble or criminal acts.” Lindesmith, The Addict and the 
Law, 234 (1965). See also, Narcotic Drug Addiction 
Problems, published by the United States Department of 
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Health, Education and Welfare (1959) at 47. We think 
it clear that sufficient reliable information exists on which 
to base the view that marijuana, both as an agent partly 
responsible for the use of “hard” drugs and as an agent 
lowering normal constraints against criminal conduct, is 
sufficiently related to opium and other such drugs to be 
proscribed and regulated with them as a class of noxious 
drugs. 

In sum, we submit that appellant has failed completely 
to demonstrate that no rational basis exists for the Con- 
gressional proscription against marijuana in a statute 
dealing with opiates and other similar drugs. 


D. Judicial Treatment of Similar Legislation 


The Uniform Narcotic Drug Act, including the pro- 
seription against cannabis as a narcotic, is now in force 
in at least 47 states and all of the United States territor- 
ies. See Hutcherson v. United States, 120 U.S. App. D.C. 
274, 282 n.8, 345 F.2d 964, 972 n.8 (1965) Bazelon, Chief 
Judge, concurring in part and dissenting in part). See 
also Eldridge, Narcotics and the Law, 188-147 (1962). 
Numerous cases under the Uniform Narcotic Drug Act, 
while not explicitly dealing with the issue here presented, 
have stated that the definition of “narcotic drugs” in- 
eludes cannabis or marijuana. See, ¢.g., State v. Curry, 97 
Ariz. 191, 398 P.2d 899 (1965) ; State v. Miller, 11 Terry 
286, 129 A.2d 548 (Superior Ct. Del., 1957) ; E'scobio v. 
State, 64 So.2d 766 (Sup. Ct. Fla., 1958); State v. 
Economy, 61 Nev. 394, 180 P.2d 264 (1942); State v. 
Romero, 74 N.M. 642, 397 P.2d 26 (1964); Pelham v. 
State, 164 Tex. Cr. R. 226, 298 S.W.2d 171 (1957); 
State v. Navaro, 83 Utah 6, 26 P.2d 955 (1983). See, 
generally, 72 C.J.S., Poisons, Section 1, defining mari- 
juana as a narcotic drug. This fairly uniform approach 
itself suggests the reasonableness of the classification of 
cannabis and marijuana along with other “narcotic” 
drugs. Cf. Muller v. Oregon, 208 U.S. 412, 420-421 
(1908) . 
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The issue here was presented and considered by the 
Supreme Court of Colorado in the recent case of People 
v. Stark, 400 P.2d 928 (Colo. 1965) (en banc). That 
court sustained the Uniform Narcotic Drug Act against 
appellant’s challenge that the inclusion of marijuana in a 
clas& with heroin and other physically addictive drugs was 
an unreasonable and arbitrary classification violative of 
due’ process and equal protection of the law. Appellant 
there argued that the legislature’s classification of mari- 
juana as a narcotic amounted to a conclusive and irrebu- 
table presumption contrary to scientific fact. Noting that 
its statute was in the language of the Uniform Narcotic 
Drug Act, the court there observed that it had held legis- 
lative classifications to be constitutional when based on 
a grouping of disparate items, if these items all bore 
some reasonable relation to the public purpose sought to 
be achieved by the legislation involved. It concluded 
that the use of marijuana and other drugs identified in 
the statute presented a substantially similar danger to 
the community such that the legislature could properly 
proscribe them in a single category. Id. at 927.2¢ Accord, 
Spence v. Sacks, 173 Ohio St. 419, 188 N.E.2d 363 
(1962) ; Locke v. State, 168 Tex. Cr. R. 507, 329 S.W.2d 
873 (1959). See also State v. Page, 395 S.W.2d 146 
(Mo. 1965) ; Jenkins v. State, 215 Md. 70, 187 A.2d 115 
(1957). Compare United States v. Eramdjian, 155 F. 
Svpp. 914 (S.D. Cal. 1957) (Holding, inter alia, that the 
inclusion of persons convicted of Federal or state mari- 
juana laws in Section 1407, Title 18, United States Code 
relating to border crossings by narcotic addicts and vio- 
lators was not unreasonable, arbitrary, or capricious, and 
thus there was no violation of due process of law). See 
also People v. Mistriel, 110 Cal. App. 2d 110, 241 P.2d 


26 We call this Court’s attention to a recent decision by Justice 
G. Joseph Tauro, of the Suffolk Superior Court, Massachusetts, as 
yet unreported, where that court upheld the Massachusetts proscrip- 
tion of marijuana in its verision of the Uniform Narcotic Drug 
Act to be constitutional against much the same kind of challenge 
that appellant here mounts. See Commonwealth v. Leis and Weis, 
Suffolk Superior Court, Nos. 28841-2, 28844-5, 28864-5, 1967. 
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1050 (Dist. Ct. App. 1952) (legislature has power to 
enact statute declaring possession of marijuana a public 
offense, even if it were a beneficial herb, rather than a 
narcotic.). Also compare People v. Woody, 40 Cal. Reptr 
69, 394 P.2d 813 (1964) (en banc) (through technically 
peyote is an “hallucinogen” rather than a “narcotic”, the 
state, pursuant to the police power, may proscribe its use 
as a narcotic drug). 

We suggest this high degree of judicial accord is an 
additional indication that the long settled classification 
of the cannabis family of drugs along with “hard” drugs 
in a category labeled “narcotic” is a rational use of the 
legislature’s power, and that the predicate of such a 
classification is sufficiently well founded in fact to be 
constitutional. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District of Columbia Court of Appeals 


be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
LAWRENCE E. SHINNICK, 
Assistant United States Attorneys. 
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QUESTIONS PRESENTED 


Does the imposition of penal sanctions for the posses- 
sion of marijuana for personal use infringe the personal liber- 
ties of the person in possession, in particular his right of 
privacy buttressed by his freedom of expression and 
education. 

If personal liberties are infringed here, is such 
infringement by the imposition of penal sanctions against the 
person in possession for personal use an unnecessarily broad 
application of legislative power and therefore unconstitutional 
under the Due Process Clause of the Fifth Amendment. 

Does the imposition of penal sanctions on a person who 
is merely in possession of marijuana seeds, in light of the com- 
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AMICUS CURIZE - Statement of Position 


The undersigned was appointed amicus curiae by this 
Court on its own motién for the purpose of "filing a brief in 


this case." The amicus curiae has had no previous connection 
o 


1 ) 
Order dated September? 20, 1967. 


~2- 


with the issue of marijuana regulation, has no institutional 


or other connections which influence his view and has not re- 
| 


garded himself bound or responsible for assuming either appel- 
lant's or the Government's point of view. After independent 
study of the available scientific, medical and legal) materials 
on marijuana, consideration of the briefs submitted by both 
parties, and an analysis of the issues raised under the 

United States Constitution, the amicus curiae has concluded 

that the imposition of criminal penalties for possession of 
marijuana, except where possession is for the purpose of en- 
gaging in the drug traffic or otherwise encouraging or promot- 
ing its use by others, does not accord with sound constitutional 
concepts of criminal law. The argument in this brief according- 


ly explains the basis for this view. 


On October 4 1966, Appellant, Steven V. Scott, was 
charged under the! District Narcotic Drug Act (District Drug 
ee with possession de "Marijuana" in the District of 
Columbia iM an information filed with the District of Columbia 
Court of General Sessions, Criminal Division. Although no 
mention of seeds was made in the criminal information, the 
Agreed Statement ‘of Proceedings and Evidence contained in the 
Joint Appendix to the triefs of Appellant and Appellee indi- 
cates that the "Mari juena" in question consisted of "marijuana 
seeds." The record doés not indicate that the Government's 
expert witness was queétioned by either side, or that he 
offered testimony, as to the sterile or nonsterile character 
of the seeds, that is, as to the application of the statutory 
exemption for the "sterilized seed of such plant (i.e.; 
Cannabis Sativa L.) which is incapable of germination." 
Neither does cnenenork show that appellant claimed that the 
statutory exemption applied. 


The record does not show that Appellant was attempt- 


4 
ing to sell or cares transfer these "marijuana seeds" to 


eact of June 20, 1938, 52 Stat. 785, ch. 532, as amended 33 
D.C. Code Ann. § 33-401 et. seq. (1967). 


3 Either "marijuana" or "marihuana" is an acceptable spelling. 
The D.C. Code uses "marijuana" and counsel will follow this 
convention except in quoting materials which use the "Hh" 
spelling. ; 

’ 


another, nor is there any suggestion that he possessed them 
with the intent to sell to another. Appellant is charged only 
with possession of the seeds. 
Marijuana is one of perhaps 350 colloquial jnames for 


| 
the intoxicating substance contained in 4 tall flowering bush 


commonly known as hemp or Indian hemp and a as Cannabis 


Sativa, Cannabis Indica or Cannabis Americana. The active 
drug principal, which appears in a resin found in varying con- 
centrations in certain portions of the hemp plant, has been 
given the name Se re Merijuana is generally 
used in this country by smoking, typically a ground-up mixture 
of the dried and crumbled stems and leaves of the hemp plant 
sometimes mixed with tobacco to ensure an even burn. Hashish, 
which is often said to be the same as marijuana, properly refers 
only to a powdered and sifted form of the unadulterated charas 
resin, excreted naturally from the flowering top of the plant 
growing in the hot, dry climate and special soil conditions of 


India, which favor development of a particularly potent version 


ee Murphy, The Cannabis Habit, A Review of Recent Psychiatric 
Literature, 15 U.N. Bull. on Narcotics No. IT, p- 19 (Jan.-Mar. 
1963) - 


inn Goodman & A. Gilman, The Pharmacological Basis of Thera- 
peutics, 299 (3d ed. 1965); The Marihuana Problem ih the © t 
of New York: Sociological Medical, Psychological and Pharma- 


(e) a tuaies as quoted in The Marijuana Papers 
Solomon ed. 19 [hereinafter cited as La ard a (cont'd) 
| 


of the plant. Hashish is estimated to be five to eight times 
Sate ts : ; 
as potent as marijuana, somewhat like the relative potency of 


pure alcohol to beer, end this may account for some of the 


¢ 


popular Cas seen gle marijuana. ! In this brief, the 
t 


shorter term "cannabis." refers generally to the intoxicating 


portions of the plant, ithe term "marijuana" refers to the low- 
potency mixture typically used in America and the term “hemp” 
refers to the plant itcelf, not all parts of which contain 


cannabis. 


(cont'd) 
Report but with page references to The Marijuana Papers]. 


The chemistry of tetrahydrocannabinol is extremely complex, but 
it has been successfully isolated from the resin of the hemp 
plant for purposes of research and recently synthesized, which 
should greatly aid in controlled research. Council on Mental 


Health, Dependence on Cannabis (Marihuana), 201 J.A.M.A. 108, 
09 (Aug. 7, 1967) 

OL indesmith, The Marihuana Problem -- Myth or Reality? in 

The Addict and the Law; 22 5 hereinafter cited as Linde- 


smith]; MeGlothlin, Cannabis, A Reference in The Marihuana 
Papers 401, 402 (1966) Thereinafter cited as McGlothlin]. 
McGlothlin, Toward a Rational View of Merihuana, in Marihuana: 


Myths and Realities (Simmons ed. 19 5 


In the pharmacological study conducted for the LaGuardia Report, 
Dr. S. Loewe ox Cornell University Medical College found that 
"the potency [of marihuana] varies enormously and is highest in 
natural, optically active-laevogyrous-tetrahydrocannabinols." 
Dr. Lowe was able to parallel the natural process of the con- 
version of the two ineffective substances which compose the bulk 
of hemp oil, cannabidiol and cannabinol, into the active tetra- 
hydrocannabinol, by thé application of ultraviolet irradiation. 
This may offer an explanation -for the variation observed be- 
tween plants grown in hot climates and this country. La Guardia 


Report at 350-51. 


?rsndesmith at 224; Comment, Merihuana and the Narcotic Control 
Act, 3 U. Brit. Col. L. Rev. 250, 19 : 


Cannabis is generally classified as an PerEristonedc 
in modern terminology (Older medical articles refer to it as an 


| 
intoxicant). A standard medical reference on drug effects, 


Goodman and Gilman, The Pharmacological Basis of Therapeutics, 


summarizes the effects of eannabis as follows: 


"the most common reaction is the 
development of a dreamy state of altered 
consciousness in which ideas seem dis- 
connected, uncontrollable, and freely 
flowing. Ideas come in disrupted se- 
quences, things long forgotten are re- 
membered, and others well-known cannot 
be recalled. Perception is disturbed, 
minutes seem to be hours, and seconds 
seem to be minutes; space may be 
broadened, and near objects may appear 
far distant." 9 


tl 


SucGlothlin at 402. 


91,. Goodman & A. Gilman, The Pharmacological Basis of Thera- 
peutics 300 (3d ed. 1965). 


“the subjective effects of the 
drug are exquisitely dependent not only 
on the personality of the user but also 
on the dose, the route of administration, 
and the specific circumstances in which 
the drug is used. [Here follows quote 
given in text above.] When larger doses 
are used, extremely vivid hallucinations 
may be experienced; these are often 
pleasant, but their coloring, sexual or 
otherwise, is more related to the user's 
personality than to specific drug effects. 
There are often marked alterations of 
mood; most characteristically there is a 
feeling of extreme well-being, exalta- 
tion, excitement, and inner joyousness 
(described as being thigh'). Uncontrol- 
lable laughter and hilarity at minimal 
stimuli are common. This is often fol- | 
lowed by a moody reverie, but occasionally 


(cont'd) 
{ 


7 


The balance of Goodman and Gilman's description is set out in 


the preceding footnote. The Government's brief quotes the 


President's Crime Commission Report to much the same effect, 


and in fact that portion of the Report is based on Goodman & 


Gilman. 


—————— 
{cont'd} ’ 


¢ 
the depressed? mood may be the initial 
and predominant reaction. With the 
larger doses, panic states and fear 
of death have been observed; the body 
image may seem distorted; the head 
often feels qwollen and the extremi- 
ties seem heavy- Illusions are not 
uncommon, and the feeling of being a 
dual personality may occur. Even 
with the smaller doses, behavior is 
impulsive and random ideas are 
quickly translated into speech; vio- 
lent or agressive behavior, however, 
is infrequent. When the subject is 
alone, he is inclined to be quiet 
and drowsy; when in company, garru- 
lousness and hilarity are the usual 
picture. Given the properly predis- 
posed personality and high enough 
dosage, the clinical picture may be 
that of a toxic psychosis. In 
studies on cases of prolonged use, 
subjects became indolent and nonpro- 
ductive and showed neglect of personal 
hygiene, they quickly lost interest in 
poth assigned vocational tasks and re- 
creational pursuits (Williams et al-, 
1946). 

“te influence of marihuana On 
intellectual functions and on emo~ 
tional reactions and general person— 
Tae structure was studied by Halpern 
(1944), who concluded that basis per- 
sonality structure is not changed and 
that thoughts or emotions totally 
alien to the individual are not aroused 
py the drug." (Ibid.-) 


The LaGuardia Report, published in 1942, under the 
auspices of the Mayor of New York and the New York Academy of 
Medicine, states that the experienced user was able to produce 
the desired “euphoric state with its feeling of well-being, 
contentment, sociability, mental and physical relaxation, which 
usually ended in a feeling of drowsines,” and had no difficulty 
maintaining this state when smoking the substance. © "yse of 
marijuana does not alter the basic personality of the user or 
arouse thoughts or emotions totally alien to the individual ."2+ 

With the preceding additions, amicus curiae accepts 
the Statement of the Case in Appellant's Brief. 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 


The United States Constitution, Amendment I, provides 
| 

"Congress shall make no law respecting 

an establishment of religion, or pro- 

hibiting the free exercise thereof: 


" 


abridging the freedom of speech «. - «+ «| 


The United States Constitution, Amendment 


"me right of the pecple to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated .-- oe 


it 


l0reguardia Report at 274. 
llgooaman & Gilman at 300. 
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The United States Constitution, Amendment V, provides 


"No person shall be - . . deprived of life, 
liberty or property, without due process 
of law... .' 


The United states Constitution, Amendment VIII, pro- 


"Rxcessive bail shall not be required, nor 
excessive fines imposed, nor cruel and 
unusual punishment inflicted." 


Title 33, section 401(m), D.C. Code, provides: 


*tcannabis' includes all parts of the plant 
Cannabis sativa L., whether growing or not; 
the seeds thereof; the resin extracted from 
any part'of such plant; and every compound, 
manufacture, salt, derivative, mixture, or 
preparation of such plant, its seeds, or 
resin, including specifically the drugs 
known as American hemp, marijuana, Indian 
hemp or hasheesh, as used in cigarettes or 
in any other erticles, compounds, mixtures, 
preparations,éor products whatsoever, but 
shall not include the mature stalks of such 
plant; fiber produced from such stalks; oil 
or cake made from the seeds of such plant; 
any compound, manufacture, salt, derivative, 
mixture, or preparation of such mature 
stalks (except the resin extracted there- 
from); fiber, oil or cake; or the steri- 
lized seed of such plant which is incapable 
of germination." 


Title 33, section 4Ol(n), D.C. Code, provides: 


"“itnarcotic dmugs' mean .. . cannabis,.. . 
every substarice not chemically distinguish- 
able from thdm, and any compound, manu- 
facture, salt, derivative, or preparation 
of .. . canrmabis, . . . whether produced 
directly or indirectly by extraction from 
substances of vegetable origin, or inde- 
pendently by means of chemical synthesis, 
or by 4 combination of extraction and 
chemical synthesis." 


ry 
> 


% 
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Title 33, 


Title 33, 


section 402(a), D.C.Code, provides: 


"Tt shall be unlawful for any person to 

. . . possess, or have under his control 
- - » any narcotic drug, except as autiio- 
rized in this chapter. 


section 423, D.C.Code, provides: 


"any person violating any provision of 
this chapter, or any regulation made by 
the Commissioners of the District of 
Columbia, under authority of its sec- 
tions, for which no specific penalty 
is otherwise provided, shall upon con- 
viction be punished, for the first 
offense, by a fine of not less than 
$100 nor more than $1,000, or by im- 
prisonment for not exceeding one year, 
or by both such fine and imprisonment, 
and for any subsequent offense by a 
fine of not less than $500, nor more 
than $5,000, or by imprisonment for 
not exceeding ten years, or by both 
such fine and imprisonment." 


pa a Sop 
SUMMARY _OF POINTS 
The District Narcotic Drug Act's imposition of penal 
sanctions against the individual merely in possession of meri- 


juana for personal use severely infringes his constitutionally 


protected right to privacy and his right to self-knowledge, self- 


expression and" education. These provisions are theefore unconstitu- 
tional unless supported by a compelling governmental interest. 

A compelling governmental interest in imposing such 
penaities has not been shown in this case either by reference 
to the legislative history or expert opinion, therefore the 
District Narcotic Drug Act is unconstitutional to this extent. 

The marijuana possession penalties of the District 
Narcotics Drug Act violate the Equal Protection standards of 
the United States Constitution by unreasonably discriminating 
against the user of marijuanaamong the intoxicants and by in- 
cluding marijuana seeds without substantial justification. 

SUMMARY OF ARGUMENT 

The District Narcotic Drug Act's imposition of penal 
sanctions upon the individual who merely possesses marijuana 
and/or marijuana seeds for personal use severely burdens the 
personal liberties of self-knowledge, self-expression, and edu- 
cation guaranteed by the First Amendment of the United States 
Constitution, and, by restricting the full and free exercise of 
such individual rights, infringes the right of privacy pro- 
tected by the Fourth, Fifth and Ninth Amendments. Therefore, 
these penal sanctions are unconstitutional unless supported by 


@ compelling governmental interest. 


- 12 - | 

It has not been shown in this case that these penal 
sanctions are compellingly necessary to the regulation of drug 
abuse in the District of Columbia either by reference to the 
legislative history or to the substantial body of expert medical 
literature. Marijuana has not been shown to increase the inci- 
dence of crime, harm the user, lead to other harmful drugs, or 
create physical dependence. Further, it has not been shown that 
a legislative scheme similar to the Drug Abuse Control Amendments, 
which do not impose such sanctions upon possession for | personal 
use, would be unworkable for marijuana regulation. By sweeping 
indiscriminately across the possession of marijuana, and not 
just the sale of marijuana and its possession with intent to sell, 
the District Narcotic Drug Act suffers from the fatal defect of 


overbreadth. 


The marijuana possession penalties violate the stand- 


ards of equal protection embodied in the United States) Constitu- 
tion. The laws penalizing mere possession of marijuana are 
under-inclusive, for they treat in an unequal manner those per- 
sons who have engaged in the same intrinsic quality of act-- 
possession of alcohol--without being supported by any compelling 
state interest which might justify such discrimination. To the 
extent that the District Narcotic Drug Act encompasses seeds it 
suffers, in addition, from the defect of over-inclusiveness, 

it sweeps within its compass those who are innocent, and those 
who pose no direct or immediate threat to any regulable state 


interest. 


= SS e 
ARGUMENT 
I 


This Case Involves the Fundamental Liberty of Man to 
Be Free From Unnecessary Governmental Interference 

In a Matter of Private Choice -- The Use of His Own 
Ming -- to! Sustain this Statute as It Applies to Mere 
Possession of Marijuana for Personal Use, the 
Government Must Show that Infringement of This Right 
By the Imposition of Penal Sanctions against the 
Individual User is Necessary to the Legislative Policy 


Of Control of Drug Abuse. 

Amicus curiae believes that neither the Government nor 
the Appellant correctly perceives the issue in this case. 

Appellant asserts that marijuana is not a narcotic 
and that regulation under the District Narcotic Drug Act is 
therefore unreasonable and in violation of the Fifth Amendment .*¢ 
This is too broad. Resolution of this case on such sweeping 
grounds would not be consistent with the proper scope of con- 
stitutional adjudication. The facts here show only possession 
of the drug for personal use. 

The Government, meeting Appellant's broad statement, 
implicitly concedes' that a strong case can be made against the 
District Drug Act, but asserts that it is immune from successful 
constitutional attack if it has “some rational pasis."3 

The Government states that: 

——_—_— 
l2erief for Appellant, p- 5. 
13 artef for Appellee, p. 5. 
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It will not suffice for [appellant] ..- - 
to show that a body of scientific 
opinion, however sizeable and respected, 
regards Congressional assumptions about 
the social and physiological effects of 
marijuana to be incorrect. Rather, he 
must show that those assumptions are com- 
pletely without support, that is, that no 
reputable body of opinion whatsoever 
exists on which Congress might have rested 
its decision to proscribe marijuana in a 
statute dealing with drugs "narcotic" in 
character. 14 


Amicus curiae believes that the Government| errs by 
| 


failing to recognize that a fundamental human liberty is in- 
fringed by this statute and, as will be shown, the correct state 
ment of the issue therefore becomes: Whether the imposition of 
penal sanctions against the person merely in possession of 
marijuana for personal use is a necessary feature of drug abuse 
legislation. : 


A. Proscription of Possession of Marijuana for Personal 
Use Impinges on an Area of Constitutionally Protected 


Personal Liberty 


The use of the mild hallucinogens, particularly 
cannabis, has been advocated by many writers, artists and musi- 
| 
cians for its mind-altering or conscLousness-expanding qualities 


an assertion which is certainly not rebutted by scientific knowl 


edge as to the drug's effects. 


| 

"ynprecedently rapid technological and 
demographic changes are steadily increasing 
the dangers by which we are surrounded, and 
at the same time are steadily diminishing 
the relevance of the traditional feeling-and- 
behavior patterns imposed upon all indivi- 
duals, rulers and ruled alike, by their 


nnn 


luprief for Appellee, p. 8. 
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culture. Always desirable, widespread 
training in the art of cutting holes in 
cultural fences is now the most urgent 
of necessities. Can such a training be 
speeded up and made more effective by a 
judicious use of the physically harmless 
psychedelics now available? On the 
basis of personal experience and the 
published evidence, I believe that it 
can. In my utopian fantasy, Island, 

I speculated in fictional terms about 
the ways in which a substance akin to 
psilocybin could be used to potentiate 
the nonverbal education of adolescents 
and to remind adults that the real world 
is very different from the mis-shapen 
universe they have created for themselves 
by means of their culture-conditioned 
prejudices. ‘Having Fun With Fungi' -- 
that was how one waggish reviewer dis- 
missed the matter. But which is better; 
to have Fun with Fungi or to have Idiocy 
with Ideology, to have Wars because of 
Words, 'to have Tomorrow's Misdeeds out 
of Yesterday's Miscreeds?" (Aldous 
Huxley, Culture and the Individual) 15 


"Tt is unfortunate that cannabis (the 
Latin term for preparations made from 
the hemp plant, such as marijuana and 
hashish), which is certainly the safest 
of the hallucinogen drugs, should be 
subject to the heaviest legal sanctions. 
Unquestionably this drug is very useful 
to the artist, activating trains of 
association that would otherwise be in- 
accessible, and I owe many of the scenes 
in "Naked Lunch' directly to the use of 
cannabis. Opiates, on the other hand, 
since they act to diminish awareness of 
surroundings and bodily processes, can 
only be a hindrance to the artist. 
Cannabis serves as a guide to psychic 
areas which can then be re-entered with 


15mn The Book of Grass, 192 (G. Andrews & S. Vinkenoog 
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out it." Se Burroughs, Cannabis _and 
Opiates) 1 Se 


See also William James, Varieties of Consciousness in Varieties 


V3 


of Religious Experience’ “and the writings of Alan watts?® and 


Sir Julian Huxley .19 The writings of the nineteenth century 


Frenchmen Charles Baudelaire(Les Paradis artificiels)~ and 


08 Eee 


Theophile Gautier (Le Club des Hachichins)~~ concerning their 


YS 


experiences using hashish, a more potent type of cannabis, is 


well known. American writers on the subject include Fitzhugh 


rE ceeel 


Ludlow (The Hasheesh Eater: Being Passages From the Life of 


a Patagorean) ,-- and more recently, the poet Allen Ginsberg.-> 


In People v. Woody, 61 Cal.2d 716, 394 P.2a 813 (1964), the 
California Supreme Court found that the use of a related, and 


stronger, hallucinogen -- peyote (containing mescaline) -- 


TS 


165, Points of Distinction Between Sedative and Consciousness 
Expand. Drugs, an address berore the American Psy dhologicaL 
Symposium on September 6, 1961, and reprinted in The Marijuana 
Papers 388, (Solomon ed. 1966) . 

17(1916) . 
18, Psychedelic Experience: Fact or Fentasy in The ' Book of 
Grass, 194 (G. Andrews & S. Vinkenoog éd. 1567) - 
19psychometabolism in the Psychedelic Reader (1965). 
20 


7 The Essence of Laughter _and Other Essays (N. Cannon trans. 
g56)~ gesence of Laughter eee | 


21see The Marijuana Papers 121 (Solomon ed. 1966) 


22 (Harper Bros. 1857). | 


| 
23pirst Manifesto to End the Bringdown, in The Marijuana Papers 
6 oOLomon ed. a 


a 


by the Native American Church, had First Amendment freedom of 
religion implications which protected that use from infringe- 
ment by California. Cannabis itself is used by the Brahmin 
priesthood in India.°* 

The liberty suggested here is the right of privacy, 
puttressed by a close relationship to freedom of expression, 


religion and education. It has been described as follows by 


Mr. Justice Brandeis in his dissenting opinion in Olmstead v. 


United States, 277 U.S. 438 (1928), @ case in which the Supreme 


Court overruled this term in Katz v. United States, No. 35, 
decided December 18, 1967: 


"the makers of our Constitution undertook 
to secure conditions favorable to the pur- 
suit of happiness. They recognized the 

significance of man's spiritual nature, of 


his feelings and of his intellect. They 
knew that only a part of the pain, pleasure 
and satisfactions of life are to be found 
in material things. They sought to pro- 
tect Americans in their beliefs, their 


thoughts, their emotions and their sensa- 
tions. They conferred, as against the 


Government, the right to be let alone -- 
the most comprehensive of rights and the 
Yight most vaiue civilized men. 
mphasis added. 75. & 5 
Although the liberty suggested here cannot be ex- 
plicitly found in the specifics of the first eight amendments 
to the Constitution. and the Supreme Court: 


a 


24g. carstairs, Bhang and Alcohol: Cultural Factors in Choice 
of Intoxicants, in The Marijuana Papers 66 (Solomon ed. 1966) - 


ei 


has never held that the Bill of Rights 
or the Fourteenth Amendment protects 
only those rights that the Constitution 
Ro eer mentions by ae Se 
e.g., Bolling v. Sharpe, 347 U-S. 997; 
eker v. Secretary of State, 378 
U.S. 500; Kent v. Dulles, U.S. 116, 
Carrington v. Rash, 360 U.S. 80,96; 
Schware v. Board of Bar Examiners, 353 
~S. 2 3 CP v. abame., U.S. 
240; Pierce v. Society of Sisters, 268 
U.S. 5103; Meyer v. Nebraska, oo2 U.S. 
390. To the contrary, this Court, for 
example, in Bolling v. Sharpe, supra, 
while recognizing that the Fifth Amend- 
ment does not contain the "explicit 
safeguard" of an equal protection clause, 
id., at 499, nevertheless derived an 
equal protection principle from that 
Amendment's Due Process Clause. And in 
Schware v. Board of Bar Examiners, supra, 
the Court held that the Fourteenth Amend- 
ment protects from arbitrary state action 
the right to pursue an occupation, such 
as the practice of law. (Goldberg, J-; 


Cae in Griswold v. Connecticut, 
381 u.s. 479, 486 n-I (1965). 


| 
It is too early to determine whether Mr. Justice 


Goldberg, who uses the Ninth Amendment to reach his conclusion, 
has begun the development of a new approach to the old problen 
of giving content to the Court's ideas of substantive due pro-. 
cess. Nevertheless, five Justices, Goldberg, Warren, Brennan, 
Harlan and White, supported the idea of a right of privacy and 
found that it was a fundamental right even though noe found in , 
the specifics of the first eight amendments. Douglas and Clark 
(sub silentio) went on to find that the right of privacy was 


| 
found within prenumbras formed by emmanations fron the specifics 


of the Bill of Rights. 
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In determining the content of fundamental rights, 
Goldberg continues: 


judges are not left at large to decide cases 
in light of their personal and private no- 
tions. Rather, they must look to the "tra- 
ditions and [collective] conscience of our 
people” to determine whether @ principle is 
's0 rooted [there] . - - 48 to be ranked as 
fundamental."’ Snyder v- Massachusetts, 291 
U.S. 97, 105. The inquiry Is whether 2& 
right involved "is of such a character that 
4t cannot be denied without violating those 
‘fundamental principles of liberty and jus- 
tice which lie at the base of all our civil 
and political 4nstitutions' -- - nh 

Powell v. Alabama, 287 U.S. 45, 67. (381 U.S. 
at 493) 


In Griswold, privacy was used as a shield for the marital 


relationship, which the Court found worthy of careful protec- 
: 


tion. Here, privacy should be used as @ shield for other 
| e 


activities which are closely related -—- religion, expression and 
education. 

Liberty, as used in the due process clause of the 
14th Amendment, and presumably the 5th also: 

denotes not merely freedom from podily 

restraint but also the right of the 

individual to .- - acquire useful knowl- 

edge, --- generally to enjoy those 

privileges long recognized at common law 

as essential to the orderly pursuit of 

happiness by free men- (Meyer v- State 

of Nebraska, 262 U.S. 390; oe) (1923) -) 

The Meyer case involved an attempt to prohibit the 
teaching of foreign languages and the court there found an un- 
constitutional interference with the "opportunities of pupils 
to acquire knowledge." See also Pierce V- Society of Sisters, 


268 U.S. 510 (1925), where the Supreme Court struck down on 


similar grounds a statute interfering with the freedom to~ 


choose private over public schooling. 


In other words, the State may not, con- 
sistently with the spirit of the First | 
Amendment, contract the spectrum of avail- 
able knowledge. The right of freedom of 
speech and press includes not only the | 
right to utter or to print, but the right | 
to distribute, the right to receive, the 
right to read (Martin v. Struthers, 319 


U.S. 141, 143) and freedom of Inquiry, 
freedom of thought, and ieton to teach 
see eman v. egraff, 344 U.S. l 
195) -- indeed the freedom of the entire | 
university community. Griswold v. 


Connecticut, 381 U.S. at 482. [Emphasis 
added. | | 


In People v- Woody, 61 Cal.2d. 716, 394 P.2d 813 
(1964), the California Supreme Court found that peyote played 
a central role in the Native American Church and was therefore 
entitled to protection from infringement by the State. Compare 
Leary v. United States, 383 F.2d 851 (5th Cir. 1967), where the 
court weighed freedom of religion against the public interest 
and found the latter superior. 


B. Because Fundamental Personal Liberties Are Involved 
Here, the Penal Sanctions of the District Narcotic 
Drug Act Must Be Shown Necessary to the Legislative 


Policy of Regulating Drug Abuse. 


{E]ven though the governmental purpose be 
legitimate and substantial, that purpose 
cannot be pursued by means that broadly 
stifle fundamental personal liberties when 
the end can be more narrowly achieved. The 
breadth of legislative abridgment must be 
viewed in the light of less drastic means 
for achieving the same basic eat 
(Shelton v. Tucker, 364 U.S. 479, 488 (1960) - 


j 


$ 
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The Shelton vi Tucker test was applied in that case 
to infringement of the fight of association, and in Aptheker v- 
Secretary of State, 378)U.S. 500, 508 (1964), to the right to 
travel, which is not fohna in the specifics of the first eight 
amendments but was develloped judicially in Edwards v. California 
314 U.S. 160 (1941), ang Kent v. Dulles, 357 U-S- 116 (1958). 
See also Cantwell v. Connecticut, 310 U.S. 296 (1940), and 
Sherbert v. Verner, 374 U.S. 398 (1963), where the same test was 
applied in a freedom of religion context; and NAACP v- Button, 
371 U.S. 415 (1963), involving freedom of expression and 
association. 

The Government, which cites numerous cases for the 


determining whether thé statute has some rational relation to a 


proposition that the S of judicial review is limited to 


governmental interest ,,misconstrues the thrust of these cases. 
With a notable exception, they concern economic regulation. 
See McGowan v. Maryland, 366 U.S. 420 (1961) (Maryland lew 
involving sale of certpin types of merchandise on Sunday) ; 
Williamson v. Lee optical Co., 348 U.S. 483, 488 (1955) (Law 
regulating practice a optometry and opthalmology) ; Rast v. Van 
Deman & Lewis Co., 240 U.S. 342, 357 (1916) (Statute allegedly 
discriminating agains merchants using trading coupons) ; 

United States v. Carolene Products Co., 304 U-S. 144, 152 (1937) 
(Statute prohibiting shipment of imitation whole milk in inter- 
state commerce); Radice v. New York, 264 U.S. 292, 294 (1923) 


(Statute restricting dours of work of female restaurant 
, 
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employees); Bordens Co. v. Baldwin, 193 U-s. 194, 209, 210 
(1934) (Statute regulating minimum price of milk and discrimi- 
nating against producers having "well advertised trade names.") 
None of the cases cited by the Government) involve 
state or federal suppression of a personal liberty,|as is so 
well illustrated by Katzenbach v. Morgan, 384 U.S. 641 (1966), 
the first case cited by the Government for its narrow view of 
judicial review. There the Court said that "the principle that 
calls for the closest scrutiny of distinctions in laws denying 
fundamental rights (citing Meyer v. Nebraska inter alia) is 
inapplicable," because a statute furthering, not restricting, 
a fundamental right was under attack. 
Further, both Williamson and Carolene Products 
are explicitly self-restricting to the area of regulation of 
commercial transactions. These quotations, with the language 
omitted by the Government underlined, follow: 


"The day is gone when this Court uses 
the Due Process Clause .. . to strike | 


down state laws, regulato of business 
and industrial conditions because the 
May be unwise, im) rovident or out of 
harmony with a particular school of 


chouent 7 (348 U.S. ee) Williamson v. | 
Lee Optical Co., 348 U G83, 4385 (1955). 


i . regulatory legislation affecting 
ordina “commercial transactions is no 
be pronounced unconstitutional unless in |the 
light of the facts made known or generally 
assume s of such a character as to pre- 
clude the assumption that it rests upon some 
rational basis within the knowledge and &x- 
perience of the legislators." United States 


G Cevotens Products Co., 304 U.S. = 
19 


Le: 


’ 


See also the famous footnote four (4) in Carolene Products 
which presaged the continuing application of a full blown sub- 
stantive due process test to personal liberty cases. 

Amicus curiae) believes, therefore, that the two basic 
issues in this case arek (1) Whether an infringement of a 
personal liberty has bebn shown and (2), If so, whether the 
Government has aenonstzpted the necessity of infringing this 
liberty in furtherance pf the legislative policy of controlling 
drug abuse. The formey has already been shown. The following 
section will consider the latter. 

II 
The eae Has Not Shown that the District Narco- 
tic Drug Act Must Necessarily Impinge Upon Personal 


Liberties By Imposing Penal Sanctions on the Mere 
Possessor for Personal Use. 


1. General 

The District} of Columbia Narcotic Drug Act, under 
which Appellant was convicted, is a version of the Uniform Nar- 
cotic Act (UNA). The UNA, prepared under the auspices of the 
Commissioners on Uniform State Laws, did not originally include 
a prohibition on any aspect of marijuana use or traffic, 
because, as the AMA's Dr. Woodward reported at the House 


Hearings on the Marijuana Tax Act of 1937: 


2533 p.c. Code Ann. § 401, et_seq. (1967)- 


ong 


"ZT spent 5 years in connection with the 
National Conference of Commissioners on 
Uniform State Laws in drafti Soe tile 
{the Uniform Narcotics Act], and there you 
will fina a reference to Cannabis. 
{i:e., the optional provisions] That re- 
ference is based on a thorough study of 
the Cannabis situation at that time. The 
National Conference of Commissioners on 
Uniform State Laws, cooperating with the 
American Medical Association and with the 
Bureau of Narcotics and the American 
Pharmaceutical Association and other 
agencies, could not then find evidence 
that would lead it to incorporate in the 
model act a provision with respect to | 
marihuana or Cannabis. 26 | 
| 


Nevertheless, the Senate and House District Committees in pro- 


posing what became the District Narcotic Drug Act not only 
included marijuana by amendment to the basic UNA, they adopted 
substantially the basic coverage of the Marijuana Tax Act of 
1937. The legislative history is too sketchy to petecnine the 
exact basis for this step but it appears to be a carryover of 
attitudes developed during Hearings on the Marijuana Tax 
several months earlier. The witnesses at the one-hour-and- 
twenty-minute House District Committee's Hearing were generally 
lay representatives of local civic organizations. A representa- 


tive of the Police Department testified that so far all rumors 


of use of the drug in the District had proven groundless. 
Mr. William V. Mahoney, representing the Allied Organizations 
of Washington, testified concerning a young "finishing school 


26yearings on H.R. 6385 Before the House Committee on Ways and 
Means, 75th cong. Ist Sess. 10 937) (hereinafter re erred to 


as "'37 House Hearings."] 


r 
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girl” who took several puffs on a reefer in the company 
friends and stopped with then at a roadhouse: 


"Tt seems that all the virtuous training 
of a lifetime’ fell away and she danced 


with perfect strangers; and the story goes 

that that night she lost her virtue. 

After brooding over this for two weeks she 

shot herself in the head. That is an ex- 

treme case but it illustrates the dangers 

of this new evil that is arriving." 27 

{Emphasis added. ] 

No expert medical, psychiatric or other scientific 
testimony was offered at the House District Committee's Hearings 
although a number of organizations expressed their approval of 
the bill as modified to include cannabis as the Government 
indicates in its brief. The Senate District Committee did not 
hold hearings and after the priefest of reports and no debate, 
the Act was passed. 

The Government relies on the legislative history of 

e 
the Marijuana Tax Act of 1937 [Federal Act] as relevant to the 
purposes behind the District Act and this appears to be valid 
£ 
in view of the close proximity of time and subject. 
The timing of the introduction of the Federal Act 


§ 
was something of a surprise. Interested parties complained 
$ 


that they were not alerted until the Hearings were already 


under ose ot The witnesses at the hearings were generally 
f 


‘ 
nn 


“THeari s on H.R. 2 Before the Judicia Subcommittee of 
the House committee 2 the District of Columbia, (5th Cong. 3d 
Sess. (March 22, 1930) (Un ubLished) - 

28 '37 House Hearings at 7-88. 
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Treasury oriented except for representatives of the oilseed 
and linseed industries who were granted certain concessions 
not related to drug use, a D.C. Veternarian, who supported the 
bill, and the AMA's Dr. Woodward, discussed below. | 

No attempt was made to restrict the hearings to ex- 
perts and the Committee Chairman allowed witnesses to 
introduce newspaper clippings or give summaries of newspaper 


accounts of crimes allegedly committed under the influence of 


| 


marijuana .-9 | 

Dr. Woodward, of the AMA, the only generally eritical 
witness, was appalled at the failure of the Committee to seek 
expert testimony on marijuana: 


"Tt has surprised me, however, that the facts 
upon which these statements have been based 
have not been brought before this Committee 
by competent primary evidence. We are re- 
ferred to newspaper publications concerning 
the prevalence of marihuana addiction. We 
are told that the use of marihuana causes 
crime. 

"But yet no one has been produced from the 
Bureau of Prisons to show the number of” | 
prisoners who have been found addicted to 
the marihuana habit. An informal inquiry 
shows that the Bureau of Prisons has no evi- 
dence on that point. 


"you have been told that school children are 
great users of marijuana cigarettes. No jone 
has been summoned from the Children's Bureau 
to show the nature and extent of the habit 
among children. 


"Inquiry of the Children's Bureau shows that 


—————————— 


29ra. at pp. 22-24. 
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they have nah no accasion to investigate 
it and know hothing particulerly of it."30 


2. The Criminogenic Effects of Marijuana 

The allegation that marijuana leads the user to 
violence and crime was clearly the most important factor in 
persuading Congress td move strongly against marijuana .2+ 

The alleged causal connection between marijuana and 
erime apparently first gained public notice as the result of a 
report by the District Attorney of New Orleans, referenced in 
the 1937 Hearings, which found that 125 out of 450 men con- 
victed of major crimes in 1930 in New Orleans used marijuana 
on a regular basis, that approximately one-half of the mur- 
derers and a fifth of\ those tried for larceny, robbery and 
assault were regular bsers.3° From these statistics, the Nar- 


eotics Bureau and others conclude that these crimes were 


caused by marijuana. Van equally good explanation is that use 


of marijuana, which apparently first started among Mexican 
laborers and among lower-class Negroes in the large cities, had 


by the repeal of the Volstead Act an 1933 become something of 


30137 House Hearings at p. 92. 
3loee statements of Rep. Reed at 81 Cong. Rec. 5689 (1937) - 


3? one New Orleans report is quoted in part by, the Crime Comnis- 
sion at p. 224 of its report. The statistics have been used 
to support a marijuana-crime causal relationship in Anslinger & 
Tompkins, The Traffic in Narcotics, 20-25 (1953) and eee 

3 


Marijuana and crime, I8 Bull. on Narcotics, April-June, 19 
p. c 


SoBe 


cheap substitute for alcohol among poor segregated minority 
groups, the element of society which undoubtedly was best re-- 


presented in a deep-South urban jail in the 1930's. A similer 
| 

explanation has been forwarded for the incidence of cannabis 

| 


use among criminals in India.>> 


Serious efforts to verify the crime-causative effect 
of marijuana were made by Dr. Walter Bromberg, senior 
Psychiatrist at the Bellevue Hospital in New York, who made a 
study of some 67 convicted criminals who had used marijuana at 


or around the time of the criminal activity for which they had 
been convicted. Dr. Bromberg concluded as follows: 
| 
"tn 67 cases . . - it was found in general 
that early use of the drug apparently did 
not predispose to crime. No positive re- 
lation could be found between vionent crime 
and the use of marijuana in the cases ob- 
served in the Psychiatric Clinic. No cases 
of murder or sexual crimes due to marijuana 
were established ."34 


During the British administration of India, imposi- 
| 


tion of controls over the use of cannabis became 4 gontrover- 
sial issue of policy and a commission was convened by British 


Army officials, which became known as the Indian Hemp Drugs 


— TTT 


33"Hemp Drugs are cheap and are generally used by the poorer 
classes who belong to the lower strata of society to which most 


of the criminals in this country belong." R. Chopra, G. Chopra 
& I. Chopra, Cannabis Sativa in Relation to Mental Diseases and 
Crime in India, 30 indian J. Medica esearc 5 9 3 


| 
Shay Bromberg, Marihuana Intoxicatinn: A Clinical Stud of 
Cannabis Satura Intoxication 


z m. J. of Psychiatry 
3 see also W. Bromberg, Marihuana, A Psychiatric Study, 
(cont'd) | 
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Commission, for the purpose of investigating all aspects of its 
use. The commission in 1894 published a seven-volume "Report 
of the Indian Hemp Drug Commission," which counsel has not been 
able to read as an original document but which is quoted in 
| 

extract by Taylor and by Andrews and Vinkenoog ->? The Commis- 
sion concluded that cannabis may have some peneficial medicinal 
characteristics, and that its moderate use is "practically 
attended by no evil results at all," and that: 

"In respect to his relations with society, 

however, even the excessive consumer of 

hemp drugs is ordinarily inoffensive. His 

excesses may indeed bring hin to degraded 

poverty which may lead him to dishonest 

practices; and occasionally, but apparently 

very rarely indeed, excessive, indulgence 

in hemp drugs may lead to vilent crime. But 

for all practical purposes it may be laid 

down that there is little or no connection 

between the use of hemp drugs and crime." 36 
It should be remembered that the British study included the far 
more potent hashish and ganja forms of cannabis. 

Amicus curiae is umable to find a reference to the 
Indian Hemp Drug Commission Report in the Hearings although 
ee 
(cont'd) 


113 J.A.M.A. 4 (1939); W- Bromberg & T. Rogers, Marihuana and 
Aggressive Crime, 102 Am. J. Psychiatry 825 (1948) . 


35y. Taylor, Flight from Reality, 34 (Rev. ed. 1966); Andrews 
and Vinkenoog, The Book © Grass, An Antholo of Indian Hemp, 
140-45 (1967). 


36andrews, supra, n-29, at 144. 
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Dr. Bromberg is cited without comment ina footnote.>/ The 
principal witness, whose testimony regarding crime mate the 
greatest impression on the Committee , 3° was Commissioner 
Harry J. Anslinger of the Bureau of Narcotics. He testified: 


“I will give you gentlemen just a few out- 
standing evidences of crimes that have been 
committed as a result of the use of mari- 
huana. 

| 


"Mr. Reed. The testimony before the committee 
of which I was formerly chairman in reference 
to heroin said in reference to the effect of 
it that it made men feel fearless, and that a 
great majority of the crimes of great violence 
that were committed were committed by addicts, 
and one man states that it would make a rabbit 
fight a bulldog. Does this drug have a simi- 
lar effect? | 


"Mr. Anslinger. Here is a gang of seven young 
men, all seven of them, young men under 21 | 
years of age. They terrorized central Ohio 
for more than 2 months, and they were respon- 
sible for 38 stick-ups. They all boast they 
aid those crimes while under the influence 
of marihuanea. 


"Mr. Lewis. Was that as an excuse, or a de+ 
fense? 


"Mr. Anslinger. No, sir. 


"My, Lewis. Does it strengthen the criminal 
will; does it operate as whisky might, to 


| 
37137 House Hearings at p. 36 n.1. 
380m are the statements of Rep. Reed, 81 Cong. Rec. 5689 (1937) 
with the testimony of Commissioner Anslinger following this note 
Im the text above. | 


- 31 - 


provoke recklessness? 


"Mr. Anslinger. I think it makes them ir- 
responsible. A man does not know what 
he is doing. It hes not been recognized 
as a defense by the courts, although it 
has been used as a defense. 


"Mr. Lewis. Probably the word ‘excuse’ or 
'mitigation' woald be better than defense, 
I think. 


"Mr. Anslinger. Here is one of the worst 
eases I have seen. The district attorney 
told me the defendant in this case pleaded 
that he was under the influence of mari- 
huana when he committed that crime, but 
that he has not been recognized. 


“We have several cases of that kind. There 
was one town in Ohio where a young man 
went into a hotel and held up the clerk 
and killed him, and his defense was that 
he had been affected by the use of mari- 
huana.” 39 


Commissioner Anslinger later described the signifi- 
cance of the alleged crime causative characteristics of marijuana 
in his book The Murderers, 


"as the marijuana situation grew worse, I 
knew action had to be taken to get proper 
control legislation passed. By 1937; 
under my direction, the Bureau launched 
two important steps: First, a legislative 
plan to seek from Congress a new law that 
would place marijuana and its distribution 
directly under federal control. Second, 
on radio andeat major forums, such as that 
presented annually by the New York Herald 
Tribune, I told the story of this ev 
weed of the fields and river beds and 
roadsides. jZ wrote articles for magazines; 
e 


39137 Hearings at p. 22. 
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our agents gave hundreds of lectures to 
parents, educators, social and civic 
leaders. In network broadcasts TI reported 
on the growing list of crimes, including 
murder and rape. I described the nature 
of marijuana and its close kinship to 
poe as I continued to hammer at the 
acts. 


"Tr pelieve we did a thorough job, for 
the public was alerted, and the laws to 
protect them were passed, both nationally | 
and at the state level. We also brought 
under control the wild-growing of mari- 
juana in this country. Working with local 
authorities, we cleaned up hundreds of 
acres of marijuana weed and uprooted 
plants sprouting along the roadsides." 40 


Dr. Bromberg, writing again after the pass 


Act, attributes the Anslinger atrocity stories to claims of 


age of the 


defense attorneys seeking to absolve their clients of responsi- 
pility for their acts, and specifically challenges the factual 
basis of one of the cases which had been investigated by the 
Bellevue Hospital starr 41 


Deen ee eee EEE 


| 
407. anslinger & W. Ousler, The Murderers (1961). | 

Former Commissioner Anslinger's Claims are not idle. 
Northwestern University's Dr. Howard Becker has shown that of 
the 17 articles indexed in the Reader's Guide for the period of 
July 1937 to June 1939, 10 either explicitly acknowledged the 
Bureau's assistance in furnishing facts and figures! or gave im- 
plicit evidence of having received help by using facts and 
figures that had appeared earlier in Bureau publications, or in 
testimony before the Congress. For example,:- five of the arti- 
cles repeated the Florida atrocity which Commissioner Anslinger 
mentions in his quote above and about which he had written in 
the American Magazine, had testified to in the Hearings and to 
which Congressman Reed alluded on the floor of the House during 
a short "debate" ending in a favorable vote on the Marijuana 
Tax Act of 1937. 


4a rter examining the principal in one of the ten murder cases 
cited by the Narcotics Bureau as resulting from the influence 


(cont'd) 
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After passage qf the federal act, New York's Mayor 
LaGuardia asked the prestigious New York Academy of Medicine 
to report on the alleged{marijuana problem in the City of New 
York. On September 30, 1938, the Acadeny appointed a special 
scientific team known as the Mayor's Committee, comprised of 31 
eminent physicians, psychiatrists, clinical psychologists, 
pharmacologists, chemists, and sociologists. Their staff in- 
cluded four male and two female police officers who were 
trained as social investigators by the Committee to assist it 
on a full-time basis to obtain sociological data, and the Com- 
mittee had access to the facilities of the New York prison 
hospital om Riker's Island and the hospital staff and office 
facilities of a large hospital. The LaGuardia Report, issued 
after six years of study in 1944, is clearly the most thorough 


attempt to impartially study the marijuana problem. It was 


issued in an atmosphere 'of great public hostility and was 
immediately attacked by{the Federal Narcotics Bureau, but 
stands as one of the most credible and reliable sources of in- 
formation we have on mafijuana and its potential social and 


medical consequence. 


(cont'd) 


of the drug, and investigating the individual's background 
thoroughly, Bromberg concluded that the subject was 4 psycho- 
pathic liar, possibly homosexual and addicted to heroin but had 
not used marijuana. Bromberg, Marijuana: A Psychiatric Study, 
113 J. of A-M.A. 4, 9 (1939); See also Walton, 99 Am. J. 0 

Psy. at 251 (1942), discussing the impact of lay newspaper arti- 
cles on the popular conception of marijuana and crime. 
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The LaGuardia Report concluded as follows 
respect to crime: 


"The marijuana user does not come from the 
hardened criminal class and there was | 
found no direct relationship between the | 
commission of crimes of violence and mari- 
juana. 4e | 


| 
Murphy, summarizing a large number of scientific 


| 
papers on the subject of marijuana in the United Nations 


Bulletin on Narcotics, states: 


"Most serious observers agree that canna- 
bis coes not, per se, induce agressive or 
criminal activities, and that the reduc- 
tion of work drive leads to a negative 
correlation with criminality rather than 
a positive one." 


"Aggressiveness or antisocial be- 
havior is agreed to be less common with 
cannabis than with alcohol." 43 


The Medical Society of the County of New York has 
flatly stated that there is no evidence that marijuana use is 
associated with crimes of Higher s Allentuck states that, 

| 


42requardia Report at 355 (Page references are to The Marihuana 
Papers (Solomon ed. 1966). 


43Murphy , Cannabis, A Review of Recent Psychiatric Literature, 
15 U.N. Bull. on Narcotics, Jan.-Mar. ies. at 19. (The same 

conclusion is reached by Reichard, Some ths About Marihuana, 
1946 Fed. Probation, Oct.-Dec., at 16. LaGuardia Report at 13; 
R. Chopra, G. Chopra & I. Chopra, Cannabis Sativa in Relation 
to Mental Disease and Crime in India, 30 Indian J. 9 Medical 

Research 155, LoS (1942) - 


| 
Winey. Med. Society Bull. No. 9 (1962). 
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like alochol, marijuane does relax inhibitions and may thus per- 
mit antisocial tendencies formerly suppressed to come to the 


surface but that marijuana does not of itself give rise to anti- 


social Nenavtorene| Dr. Moraes Anrade, who carried on extensive 


research in the criminal}courts and prisons of Brazil with re- 
spect to cannabis, concluded: 

"That cannabis does not have the crimino- 

genic action $o unquestionably accepted 

by the police, and by the press itself. 46 
Other authorities which hold that the use of marijuana does not 
lead to crime are set out in the roomnoten a 

It has been cuggested that the policeman on the 
street has reached his own conclusion about marijuana and does 
not regard marijuana offenses as a serious problem. 
Interestingly} enough, even Commissioner Anslinger was 


willing to say in the 1955 Hearings on amendments to the 


— 


4 a 

Is. Allentuck & K. Bowman, The Psychiatric As ects of Mari- 

huana Intoxication, 99jAm. J. Payouiatry DAS, 50 (1942); see 

also Gaskill, Marihuana, An Intoxicant, 102 Am. J- Psychiatry 
203, 204 (1945). 


460. Moraes Anrade, tile Criminogenic Action of Cannabis 
(Marihuana) and Narcotics, U.N. ~ on Narcotics, Oct.- 
Dec. 1964, at 23, eu, of. 

47Bromberg and Rogers} Marijuana and A ressive Crime, 102 Am. 
J. of Psychiatry 325- 19 3 Reichard, supra n.- at p. 16: 
Editorial, The Marijuana Bugaboo, 93 Military Surgeon 95 (19453 
Bromberg, Marijuana Psychiatric Study, 113 J. of A.M.A. 4, 
12 (1932). 


48; sndesmith, The Addfct and the Law, 237,239 (1965) - 
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narcotics laws that marijuana was not a "controlling| factor in 
the commission of crime." The complete exchange between Senator 


Welker and Mr. Anslinger is as follows: 


Senator Welker. Is it or is it not a fact 
that the marihuana user has been responsible 
for many of our most sadistic, terrible 

crimes in this Nation, such as sex slayings, 
and matters of that kind? 


| 
| 
Mr. Anslinger. There have been instances 

of that, Senator. We have had some rather 


tragic occurrences by users of marihuana, 
but I would say that it is not a control- 


ling factor in the commission of crimes. 
[Emphasis added.] 48 


The Government, with admirable restraint, does not 
assert the validity of the old atrocity stories by which 
Congress was persuaded to pass the Federal Act but rather cites 
the President's Commission on Law Enforcement and the Administra 
tion of Justice to the effect that marijuana use, by releasing 
inhibitions, may "aggravate existing tendencies of individuals 
toward criminal paracign 2 The complete quotation from the 
Commission Report follows: 

One likely hypothesis is that, given 

the accepted tendency of marihuana to 

release inhibitions, the effect of the 


drug will depend on the individual and 
the circumstances. It might, but cer- 


4Brearin s Before the Special Subcommittee on Improvements in 
the Federal Criminal Code of the Senate Judicia ee, 
th Cong. Ist Sess. pt. 5 at 9 > 


! 
Worief for Appellee, p. 19. 
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tainly will fot necessarily or inevitably, 
lead to agressive pehavior or crime. The 
response will depend more on the individual 
than the drug. 50 
§ 
The tentative and qualified quality of this language 
4 
simply documents the outrageous quality of the statements on 
which Congress relied bn passing the statute. 
The authorities who have considered the point hold 
timul! Coser 
that alcohol, a stimulant, has potential for violence and 
crime than mers joensen Nevertheless, alcohol is generally 
freely available, presumably reflecting a legislative judgment 
that society does not need protection from this level of risk. 
As will be discussed following this section, mari- 
juana is not addicting, not injurious to health in moderate use 
and does not, per se, lead to higher forms of drugs, although 
a climate has been generated by the present legal status of 


the drug which may increase the risk of exposure of the mari- 


juana user to the iliégal drug subculture. It appears that 
é 


2°the President's Comission on Law Enforcement and Administra- 
tion of Justice, eed (1967) - 


: 
ly. Murphy, The Cannabis Habit, A Review of Recent Ps chiatric 


Literature, 15 U.N. Bull. on Narco ics No. l, p- ‘an.-Mar. 
1963); S- Allentuck & K. Bowman, The Psychiatric Aspects of 

Marihuana Intoxication, 99 Am. J. Psych. 5 c 
R. Chopra & G. Chopra, The Present Position of Hemp-Dru 
Addiction in India, Indian Med. Research Mem. No- 39); 
H. Preeaman & M. Rockmore, Marihuana A Factor in Personalit 


Evaluation and A aladjustment, 7 J- Clinical Psychopatho- 
Logy & —€lingcal Psychopathology 221 (1946); J. Silver, 
Marijuana Smoking in}Panama, 73 The Military Surgeon 269 (1933) 


> 
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the alleged criminogenic effects of marijuana are the only 
| 


basis on which a harm to society can be postulated. The ques- 
tion, as amicus curiae sees it, is whether, in view of the leg- 
islative attitude toward alcohol, the Government has bemon- 
strated a compelling necessity to proseribe possession of mari- 
juana for personal use, thereby infringing fundamental personal 
liberties. | 

3. The Alleged Harmful Qualities of Marijuana 

The scientific studies conducted on cannabis con- 
clude that it does not alter the basic personality of or other- 
wise cause permanent deleterious physical effects oy) the user. 

The LaGuardia Report, for example, concluded after 


extensive physical and psychological examinations>- | of 48 long- 


time users, that 


"Marihuana users accustomed to daily smokr 
ing for a period of from two and a half 
to sixteen years showed no abnormal system 
functioning which would differentiate them 
from the non-users." 
| 
There is definite evidence in this study 
that the marihuana users were not inferior 
in intelligence to the general population 
and that they had suffered no mental or phy - 


an 


2erests included general physical examination, motor function, 
sensory functions, specilialized functions, i.e., taste, 
hearing and vision, retinal and corneal examination, neurologi- 
cal examination, psychiatric examination, including general 
intelligence, memory, general knowledge. In LaGuardia Report 
at 343-44. (Page references are to The Marijuana Fapers 
(Solomon ed. 1966). 
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sical deteriore.tion."9% 

The Indian Hemp Drug Commission reported with respect 
to bhang, which is comparable in potency to marijuana, that: 

"Tt is the refreshing beverage of the peo- 

ple corresponding to beer in England and 

moderate indulgence in it is attended with 

less injurious consequences than similar 

consumption of alcohol in Europe." 54 

Chopra, quoting the above, states after an examina- 

¢ 


tion of hundreds of cases: "This view has been corroborated by 


our own experiences in the field." Chopra also concludes 


that "the harmful effects are . . . confined to a very small 
proportion of the habftues who take excessive doses," referring 
to the potent derivatives of the charas resin.>© 

A United states Army investigation in Panama found 
no report of psychosis or other deleterious physical effects 
due to marijuana smoking in a sample of several hundred users?’ 
of varying experienced with the drug. 

Counsel has’ not found any authority to the effect 


that moderate use of the relatively mild American marijuana 


53rd. at 344. 
54 


Indian Hemp Commission Drug Report, quoted in Chopra, et al, 
supra n.51 at 74. 


27Id. at Th. 
56ra. at 96. 


ats, Silver, Marijuana Smoking in Panama, 73 The Military 
Surgeon 269 (1833). 
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results in deleterious physical effects, outside of the law 
enforcement community. A pharmacologist, Dr. James C. Munch, 
who had worked with the Narcotics Bureau in another area of 
drug abuse, i.e., doping of race horses, testified, "Te jontinu- 
ous use [of marijuana] will tend to cause the degeneration of 
one part of the brain, that part which is useful for| higher or 
psychic reasoning, or the menor 0s Dr. Munch stated that he 
was basing this statement primarily on tests of animals and 


that 


“the doses which are capable of producing | 
effects must be very nearly poisonous doses; 
that is to say, snail doses have little ef 
fect." [Emphasis added.] 59 | 
Dr. Munch did not testify as to any research on 
| 
humans nor did he speak to the effects of the dosage levels 
found in a marijuana cigarette. Amicus curiae considers the 
LaGuardia Report and the work of Chopra, and the Indian Hemp 
Drug Commission as far more complete and persuasive than that 
| 
of Dr. Munch on this point. 


| 
h. ‘The Possibility that Marijuana Leads Its User to 
Heroin 


Some proponents of strong anti-marijuana Legislation 


have suggested that the use of marijuana leads to the use of 


58137 House Hearings at p. 48. 
*9tpid. 


ye 


neroin.°° In its brief in this case, the Government strongly 
relies on the marijuana-to-heroin sequence, arguing that 
marijuana and other drugs of the cannabis 
family are an important part of the sub- 
culture of "hard" drug users and a contri- 
putor to the continued existence of that 
environment. 61 
Since the "step effect" was not asserted by the 


Treasury's representatives at the time of the Hearings on the 


Federal act ,°2 this allegation should be examined without re- 


ference to any presumption of correctness. 

The proponents of the "step effect" say that many 
users of heroin formerly used marijuana, which is true, and 
that marijuana therefore leads to heroin. It is also true that 


nearly all users of heroin smoked cigarettes and drank alcohol, 


60nne President's Commission on Law Enforcement and Administra- 
tion of Justice takes note of these charges at p. 
of its report. 


Slarier for Appellee, p. 17. 


62mne Commissioner of Narcotics specifically rejected this 


pattern of use in an exchange with representative John Dingell 
of Michigan. Representative Dingell asked: 


"Whether the marihuana addict graduates 
into a heroin, an opium, or a cocaine 
user. 


Mr. Anslinger replied: 


"No, sir, I have not heard of a case of that 

king, I think it is in an entirely different 
elass. The marihuana addict does not go 

in that direction." ('37 Hearings at p. 2h) 


é 
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and one hundred percent of all heroin users drank milk at an 


early stage in life. To prove a connection from marijuana to 


| 
heroin but not from milkto heroin requires consideration of 


some additional and unarticulated presumptions. The President's 


Crime Commission concluded that: 


"Te charge that marihuana ‘leads' to | 
the use of addicting drugs needs to be 
critically examined. There is evidence 
that a majority of the heroin users who 
some to the attention of public authori- 
ties have, in fact,hmd some prior ex- 
perience with marihuana. But this does 
not mean that one leads to the other in 
the sense that marihuana had an intrin- 
sic quality that created the heroin liabil- 
ity. There are too many marihuana users 
who do not graduate to heroin, and too many 
heroin addicts with no known prior mari- 
huana use, to support such a theory. More-! 
over, there is no scientific basis for such! 
a theory." 63 


| 
Goodman & Gilman, The Pharmacological Basis) of 
Therapeutics, states quite explicitly that a causal relation- 


ship to the use of marijuana and the use of heroin has never 


been substantiated .°+ The collection of studies entitled 


| 
O3mne President's Commission on Law Enforcement and Administra- 
tion of Justice, 225 (1967) [crime Commission Report]; see also 
Winick, "Marijuana Use by Young People" in Dru Addiction in 
Youth, 20 (Harms ed. 1965.) . . . . while it is true that the 
majority of heroin addicts begin on marijuana, it is also true 
that the vast majority of marijuana users do not go on to use 
heroin." Statement by Senator Robert F. Kennedy, Hearings 
Before a Special Subcommittee of the Committee on the] Judiciary, 
United States Senate, Sgth Cong. ed sess. at 95 (Jan.| 20, Toeey. 
64 


L. Goodman & A. ornare The Pharmacological Basis of Thera- 
peutics, 300 (3a ed. 19 65). 


i 
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Narcotic Addiction, edited by O'Donnell and Ball of the Federal 
Narcotic Addiction Center also confirm the lack of an intrinsic 
connection between marijuana and scan Se as do Allentuck and 
Bowman, based on their studies for the LaGuardia Report .©© 
Nevertheless, there is something to be explained in 
the fact that since passage of the federal act, the usual 
pattern has been that most heroin users come from the ranks of 
marijuana users. It has been suggested by many authorities, in- 
eluding the president's Crime Commission, that the fault lies 
at the door of Congress for imposing penalties on marijuana 
similar to thoee imposed on the hard narcotics. . The reasoning 
behind this position varies in content but the general consensus 


is that the present legal scheme drives the user of marijuana 


into contact with the illegal drug user subculture with the 


resuit that his opportunities for exposure to heroin users and 
pushers are considerably enhanced. The following opinions are 
relevant: 

Becker, writing in Narcotic Addiction, edited by O'Donnell and 
Ball of the U.S. Addiction Research Center, Lexington, Kentucky: 


I 


653. o'Donnell & J. Ball, Narcotic Addiction, 59, 78-79; 128 
(1966). Se 
665. Allentuck & K. Bowman, The Psychiatric ea of Marijuana 
Intoxication, 99 Am. J3% Psychiatry 248, 25 ° 

4 


4 


4 


Eh 


"Social and legal stigmas attached to both 
heroin and marihuana use throw the usezs to- 
gether so that the person who becomes a 
regular marihuana smoker may well be on his 
way towards heroin addiction." 67 


Dr. Harris Isbell, Director of the Addiction Research) Center, 
U.S. Public Health Service Hospital, Lexington, Kentu 


"Apuse of cannabis facilities the associa- 
tion with social groups and sub-cultures 
involved with more dangerous drugs, such 
as opiates, and barbiturates. Transition 
to the use of such drugs would be a conse- | 
quence of this association rather than an 
inherent effect of cannabis." 68 


The President's Crime Commission: 


"Mme most reasonable hypothesis here is 

that some people who are predisposed to 

marihuana are also predisposed to heroin 
use. It may also be the case that through | 
the use of marihuana a person formed the | 
personal associations that later expose 

him to heroin." 69 


Schur: 
"Tn America today marihuana purchasers are 
especially likely to encounter opiate ped-| 
dlers, and the marihuana-using group may 
develop attitudes favorable to opiate use.|' 70 

It is very difficult to reach a definite conclusion 


as to the relation of marijuana use to heroin use and the role 


675 O'Donnell & J. Ball, supra n.65 at 78-79. 


68, Eddy, H. Halbach, H. Isbell, & M. Seevers, Drug Dependence: 
Its Significance and Characteristics, 32 Bull. World Health 
Organization, Tel, (29 (1905). 


9 crime Commission Report at 225. 
| 
7schur, Narcotic Addiction in Britain and America, [34 (1962). 
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of the present Legal structure in that relationship. Amicus 
curiae believes, however, that 4t has not been shown that the 
possible existence of a step effect from marijuana to "hard" 
drugs proves a compelling necessity to impose penal sancti ons 
on the mere possession of marijuana for personal use. Further, 
the hypothesis that the present legal status of marijuana ac- 
counts for the marijuana-heroin sequence noted by some observers 
seems just as likely as the hypothesis that marijuana per se 
leads to heroin use. 


5. Marijuene and Addiction 
The opiates are characteristically addiction-producing 


in the physiological sense, that is, the body becomes dependent 


upon repeated doses of the drug and abstinence results in a 
withdrawal syndrome which causes the subject to experience, 
inter alia, irritability, vomiting, violent yawning, severe 
sneezing, abdominal cramps, diarrhea, and sometimes convulsions 


he The withdrawal symptom has been 


and cardiovascular collapse. 
shown to occur in the paralyzed hind limbs of addicted chronic 
spinal dogs, and also has been produced in dogs whose cerebral 


cortex has Neon rencvecnia Marijuana is not addicting -- the 


ES — 


oe Goodman & A. Gilman, The Pharmacological Basis of Thera- 
peutics, 295-96 (3d ed. 1966)- 


72 council on Mental Health, Report on Narcotic Addiction, 165 
J.A.M.A. 1707, 1713 (1957), quoted by Douglas,J., concurring 
in Robinson v. California, 370 U-S. 660, 671 (1962). 
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| 
authority for this proposition, cited in the PoCtnOcene is 


overwhelming and the Government declines to pursue this scare 


allegation and suggests only that "some experts [hold) that] 


users may come to depend on. . .« [it] to induce pleasurable 
feelings."74 Since some people depend on candy, soft drinks 
and cuisine, good and bad, to produce pleasurable feelings, 
| 
amicus curiae suggests that this does not, per se, provide a 
basis for preventing the individual from using this particular 
| 
pleasure-giving substance. | 
The difference between addiction and habituation is 

of more than academic interest. The drug addict, unless he 
has the economic resources to sustain his habit or has access 
to a medical supply, may be driven to crimes against property 
T3 proceedings, White House Conference on Narcotic and Dru 
Abuse, 286 (1962), President's Advisory Commission on Narcotic 
and Drug Abuse, 10 (1963); California State Assembly Interim 
Committee, Report of the Subcommittee on Narcotics and Dan- 

erous Drugs, 1 1959); Mur The Cannabis Habit:! A Review 
of Recent Psychiatric Literature, 15 U.N. Bull. on Narcotics, 3 
(1963) 3 Reichard, Some ths about Marijuana, Oct.-Dec. Fed. 

robation, 16 (19 3 CG. Winick, Narcotics Addiction| and Its 
Treatment, 22 Law & Contemp. Prob. 9, Ii (1957) Jefrer, 
Narcotics Addiction, 43 Crim. Law, 329 (1952); Drewry, Some 


Psychiatric Aspects of Marijuana Intoxication, 10 Psychiatric 
Quarterly, 232-42 (1956); Gaskill, Marijuana, An Intoxicant, 
102 Am. J. Psychiatry 202, 204 (1948); Ministry of Health, Dept. 
of Health of Scotland, Drug Addiction, Report of the) Interde- 

q qi q (1961); Lindesmith, The Addict 


artmental Committee, 14, 5 
eed the Taw, 223 (1965); S. Allentuck & K. Bowman, The Psychia- 


————————— 


tric Aspects of Marihuana Intoxication, 99 Am. J. Psych. 245, 
250 rasta) E.Boyko & M. Rotberg, Constitutional So eae Oe: to 
California's Marijuana Possession Statute, U.C.L.A. L. Rev. 
773, 113 (1907) - 


| 
Thortet for Appellee, p. 15. 
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in order to satisfy his pHysical craving. The marijuana user, 
¢ 

who is characteristically fa rather passive individual, can take 

it or leave it as was reported by the LaGuardia Committee. 


A person may pete confirmed smoker for a 
prolonged period, and give up the drug 
voluntarily without experiencing any craving 
for it hi tater Sa withdrawal symptoms .. . 
From time ito tinfe our investigators [would] 
associate with & marijuana user. The investi- 
gator would bring up the subject of smoking. 
This would invariably lead to the suggestion 
that they obtain some marijuana cigarettes. 
They would seek a “tea-pad," and if it was 
closed the smoker and our investigator would 
calmly resume their previous activity, such 
as the discussion of life in general or the 
playing of pool. There were apparently no 
signs indicative of frustration in the smoker 
at not being able to gratify the desire for 
the drug. We Sdearome this point highly sig- 
nificant since ft is so contrary to the ex- 
periences of usérs of other narcotics. A 
similar situatidn occurring in one addicted 
to the use of morphine, cocaine, or heroin 
would result in,a compulsive attitude on 

the part of thefaddict to obtain the drug. 

If unable to secure it, there would be ob- 
vious physical 4nd mental manifestations 

and frustration. 75 


In addition to the risk of crime, Society, when it 
identifies the drug addict, has found it necessary, in the name 
of humanity, to provide medical treatment in an effort to wean 
the individual fromihis dependence. Often the opium addict uses 
unsterile equipment to administer the drug, with the result that 


he develops other health disorders. These results do not follow 


3 
ToLaGuardia Report at p. 29 (eee references are to The Mari- 
juana Papers (Solomon ed./1966). 


’ 
3 
$ 
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from the use of marijuana. 


The fact that marijuana users sometimes li 


| 
repeat the experience does not justify singling marijuana out 
| 


of the class of pleasure-giving substances for penal proscrip- 


tion on mere possession, at least in the opinion of amicus 
curiae. To sustain this statute, it must be shown that there 
are compelling reasons for such a discrimination of ipleasure- 
giving substances. | 
B. Application of the Constitutional Test 
In order to satisfy the constitutional test of the 
marijuana possession provisions of the District Nar¢otic Drug 
Act, the Government must show not only that the wseor mari- 
juana has such grave potential for abuse that criminal regula- 
tion is necessary but that each element of the prohibiting 
statute which infringes on personal liberties is necessary. As 
the United States Supreme Court recently stated in United States 
v. Robel, 36 U-S.L.W. 4060, 4062 (Dec. 12, 1967), 


"Ti]t has become axiomatic that '[p]recision 
of regulation must be the touchstone in an 
area so closely touching our most precious 
freedoms.' NAACP v. Button, 271 U.S. 415, 
438; see Aptheker v. Secretary of State, 
378 U.S. 500, 512-13; Shelton v. Tucker, 
364 U.S. 479, 88." 


| 
Even if we assume that Congress can constitutionally 

proscribe, by penal sanction, the sale of marijuana -- in 

particular the sale of marijuana to minors -- or the possession 


of large quantities of marijuana, thereby indicating an intent 
| 
| 


se 


4 


to sell, or the operatibn of hazardous machinery, such as auto- 


mobiles and airplanes, while under the influence of marijuana, 
the personal possessionjpenalties must nevertheless be separately 
justified. On the one hand the injury to society from such 
personal possession of marijuana is remote, as we have seen, 
substantially more remote than the harm to society which would 
follow from freely allowing sale of marijuana on the streets 
or to minors, or from allowing the operation of hazardous 
machinery while under the influence of the drug. On the other 
hand, personal SD ao are only indirectly, if at all, in- 
fringed by operation of a criminal statute in these latter areas 
That legisiat}on in this area which exempts possession 
for personal use is, workable is indicated by the structure of 
the Drug Abuse Control Amendments of 1965, !> under which LSD, 
the amphetamines and the barbiturates are regulated. The 
Secretary of Health, Education and Welfare has been specifically 
denied authority there bo criminally prosecute one in possession 
of a "depressant or stigulant" drug for "the personal use of 
himself or a member of his househo1a."©© From the very begin- 
ning of the nine year procees which resulted in the Drug Abuse 


¢ 


# 
nr err re et 3 
779 stat. 226, 18 U.s.c. § 1114, 21 U-S.c. §§ 321, 331, 333, 
334, 352 note, 360, 360(a)& 372. (Supp. 1965-66). 


7653 y.8.¢. § 360(b) 
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Control Act Amendments of 1965, the Food and Drug Administration 


eschewed the objective of subjecting the user to criminal 


sanctions." © 


| 
The House and Senate Committees thoroughly endorsed 


the exemption from criminal penalties and tightened up the 
final provision to place the burden of proof on the Government 


to show that possession was for other than personal use. The 
| 


Senate Report states, €.g.: 


The bill prohibits the possession of de- 
pressant or stimulant drugs except those | 
actually intended for personal use. This 
provision has been carefully drafted so 
as to make it clear that the purpose is | 
not to punish individual drug users or to 


NE 


T?tn an exchange of questions and answers between John Bell 
Williams and the Food and Drug Commission concerning a prede- 
cessor bill to what ultimately became the Drug Abuse Control 
Amendments of 1965, circa June 1957, for example, we find: 


| 
"How would you enforce the unlawful posses- 
sion provision in the case of individuals? 


"answer. The unlawful possession feature 
is in our view designed as an aid to en- 
forcement against underground bootleg traf- 
fic and is intended to facilitate apprehen- 
sion and prosecution of peddlers who make 
possible the abuse which arises from unautho- 
rized use. It is: not our view that the pos- 
session feature of the law should be applied 
in actual prosecution under the Federal act 
to an individual who has such drugs in his 
possession without intent to pass it on |to 
others as a part of a chain of illegal dis- 
tribution. 
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permit the Secretary to institute enforce- 
ment action 4gainst a user solely for the 

use of these,drugs. The possession provision 
makes clear phat its purpose is to combat the 
illegal traffic in these drugs. 


The quantity. of such a drug found in one's 

possession bears, of course, on whether a 

bona fide intent to use the drug for oneself 

or one's houfehold actually exists. 78 

Congress had{ before it, in the Drug Abuse Control 
Amendments, a family drugs which has a greater potential for 


abuse than marijuana! 


and yet did not find it necessary to 
extend regulation to possession for personal use. 
Dr. James L. Goddard, U.S. Commissioner of Food and 


Drugs, according to a stape recording of his press conference at 


the University of infesota on October 17, 1967, transcribed 


in the Congressional kecord for October 25, 1967, said: 


I Soe Bee Se present penalty for personal 
possession [of marijuana] is too severe, and 
I've simplyzsaid that the penalties for sale 
and distribution should remain, but I favor 

a penalty more comparable to that, that we 
have for the other hallucinogens. LSD, which 
is far more a serious and a toxic drug than 
marijuana is, after all, a mild hallucinogen. 
It just isn't a rational set of penalties." 80 


785. Rep. No. 337, 89th Cong. lst Sess. 5 (1965). 


79. Eady, H. Halbrach, H. Isbell & M. Seevers, Drug Dependence: 
ea 


Its Significance and Characteristics, 32 Bull. Wor Tg. 
721, 725 (1905). 


B0cong. Rec. H 13975-76 (daily ed. Oct. 25, 1967). 
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There is, of course, no penal sanction against the individual 
merely possessing LSD for his personal use as noted above.-= 
Amicus curiae submits that the Government, which has 
a heavy burden of proof here, has failed to Menonserate the 
compelling necessity of proscription of possession for personal 


use and that these provisions must therefore fall. 


Tit 


Equal Protection and Marijuana 


| 
This brief would not be complete without reference 


to the issues raised by the District Narcotic Drug Act under the 


Equal Protection Clause of the Fourteenth Amendment as the 
i 


\ 
classification requirements of that clause are applied in the 


| 
District of Columbia through the Fifth Amendment's concept of 


due process .°- 


"The equal protection of the laws is a pledge of the 
protection of equal laws." Yick Wo v. Hopkins, 118 U.S. 356, 
| 
369 (1886). It demands 


Neen ee Etta En tnnnanans 


8151 y.s.c. § 360(b) (Supp. 1965-66). | 
82me "concepts of equal protection and due process, both 
stemming from our American ideal of fairness, are not mutually 
exclusive." Bolling v. Sharpe, 347 U.S. 497 (1954). In fact, 
"St would be unthinkable that the same Constitution would im- 
pose a lesser duty on the Federal Government." Id. at 500. See 
Aiso Hurd v. Hodge, 334 U-S. 24, 35 (1948); Hobson v. Hansen, 
365 F. Supp. 902 (D.C.D.C- 1967). ieee See 
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"that equal photection and security should 
pe given to ail under like circumstances 
in the enjoyment of their personal and civil 


rights; that all persons should be equally 

entitled to pursue their happiness and ac- 

quire and enjoy property ..- - that no impedi- 

ment should of interposed to the pursuits of 

anyone exceptjas applied to the same pursuits 

by others under like circumstances... -" 

Barbier v. Cohnolly, 113 U.S. 27, 31 (1885) . 

In sum, the law must treat similarly those persons 
who are similarly situated. 

To be sure, "equal protection does not require that 
all persons be dealt with identically ... .-" Baxstrom v- 
Herold, 383 U.S. 107, 111 (1966). Equal protection cannot 
require all laws to apply universally to all persons. As @& 
normal exercise of police power, legislatures may carve out 
particular areas of social life and conduct for purposes of 
regulation and control. ‘Traux v. Raich, 239 U.S. 33, 43, (1915). 

Clearly, therefore, a palance must be struck between 
the doctrine that “equal protection and security should be 
given to all under like circumstances," Barbier v- Connolly, 
113 U.S. 27, 31 (1885)., on the one hand, and that, on the other 
hand, a Legislature maty poth focus upon a particular class of 
persons or mode of conduct for some specific purpose, and may 
deal with general problems on 4 step-by-step or partial basis. 
In striking this balarce, the United States Supreme Court has 
resorted to the "the doctrine of reasonable classification." 


Legislative classifications, in other words, "must always rest 


upon some aifference which bears a reasonable and just relation 


Sh | 


to the act in respect to which classification is propgsed, and 
can never be made arbitrarily, and without any such basis." 
Gulf, C. & S-F.R. Co. V- Ellis, 165 U.S. 150, 155 (1847). See 
Baxstrom v. Herold, 383 U-S. 107, 111 (1966) ; Carrington v. Rash 


380 U.S. 89, 93 (1965); Rinaldi v. Yeager, 384 U.S. 305, 308-09 


(1966). The Court, in applying this doctrine, has had to con- 


front two distinct situations: those of under- and over-in- 


83 


clusiveness. 


The provisions of the District of Columbia Code which 


impose penal sanctions upon the possession of marijuana may be 
both under- and over-inclusive, and as such may violate the 
standards of the Due Process and Equal Protection Clauses. 
A. Under-Inclusiveness | 
An "“under-inclusive" legislative classification is one 
which imposes a prohibition upon the conduct of a particular 
class of persons while, at the same time, failing to.impose a 
similar prohibition upon the conduct of another class of persons 
whose conduct is indistinguishable from the first class, with 
respect to the general and legitimate purposes of the legisla- 
tion in question. The law cannot lay "an unequal hand on those 
who have committee intrinsically the same quality of offense 
. . .” Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) 


{Emphasis added.]. 


Se 


83 sce Tussman & tenBroek, The Equal Protection of the Laws, 37 


Calif. L. Rev. 341 (1949). 
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The authorities tndicate clearly that marijuana is 
less harmful, and certainly not more harmful than alcohol. Yet 
possession of marijuana results in the imposition of substantial 
criminal penalties, while poseession of alcohol is subject only 
to minimal regulation. 

Alcohol can be! medically aaeceinee marijuana is 
ae t Marijuana tends i, induce drowsiness and passivity in 
the serene? Alcohol, a stimulant, is a much greater factor in 
causing violence and crime 2° The authorities who have con- 
sidered the question generally consider alcohol to be the more 
hazardous Beeeeicen Murphy and others suggest that the 
explanation for the discrimination between marijuana and alco- 
hol lies in the positive attitude of our society toward action 


ee ~ 


83 ane President's Aavisbry Commission on Narcotic and Drug 
Abuse, Final Report, 10 (1963) "Alcohol - - - 4s the outstanding 
addictive drug in the United States today - - - -' Proceedings, 
White House Conference on Narcotic and D Abuse, 276 Tig62) 
Regents of the University of California, Annual Report, Drug 
Abuse Information Project, 6 (February, 1968) - 


3H supra, Part II A.5. 


85R. Chopra, G.- Chopra & I. Chopra, Cannabis Sativa in Relation 
to Mental Diseases and Crime in India, naian J. Med.Resear 
9 - 


86 
Ibid., see also extensive authority cited in n.5L, supra. 


87 
Regents of the University of California, supra n.85 at 6; 
8, s5n-(1965) ; 


Lindesmith, The Addict and the Law, 227-2 N. Eddy 


et al., supra, n.79 passin. 
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and work. 


In India, cannabis can be tolerated and even 
used by the Brahmin priesthood because social 
inaction can have a positive connotation, | 
whereas alcohol, with its potential release 
of repressed impulses, is disapproved of as|a 
disturber and distracter. In Anglo-Saxon 
cultures inaction is looked down on and often 
feared, whereas overactivity, aided by alco, 
hol or independent of alcohol, is consider- 
ably tolerated despite the social disturbance 
produced. It may be that we can ban cannabis 
simply because the people who use it, or 
would do so, carry little weight in social 
matters and are relatively easy to control; 
whereas the alcohol user often carries plenty 
of weight in social matters and is difficult 
to control, as the United States prohibition 
era showed. It has yet to be shown, however, 
that the one is more socially or personally 
disruptive than the other. 8B 


Despite the fact that marijuana is not hazardous to 
the individual or society, the existing District of Columbia 
laws penalizing the mere possession of marijuana might be 


defended as "reasonable," "ciecemeal" legislation, under the 


customary justification that 


"a state may direct its law against what it 
deems the evil as it actually exists with- 
out covering the whole field of possible 
abuses, and it may do so none the less that 
the forbidden act does not daiffer in kind 
from those that are allowed." Central Luni 
Co. v. South Dakota, 226 U.S. 157; 


—_—__ 


88. Murphy, The Cannabis Habit: A Review of Recent Psychiatric 
Literature, 15 U.N. Bull. on Narcotics No. 1, p- 23 (Jan.-Mar. 
1963) - 
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e 
See Whitney v. California, 274 U.S. 357 (1926). Thus, so the 
argument runs, the legislature may prohibit the possession of 
marijuana, and defer to some later date the imposition of 
similar prohibitions upon*the possession of alcohol. 

The fallacy in, this argument is clear. It assumes 
that even piecemeal Legistation will be upheld if the Court can 
conceive of any reason why the legislation in question might be 
deemed rationally relatedi to a legitimate state goal. Quite 


apart from the applicability of this test to cases involving 


economic regulation, see piiiiamson v. Lee Optical Co., 348 U.S. 
483 (1955); Railway Express Agency v. New York, 336 U.S. 106 
(1949), where fundamental personal liberties are involved, as we 
have seen in this case, and "where there is a significant en- 
croachment upon personal liberty, the State may prevail only upon 
showing a subordinating interest which is compelling." Bates v. 
Little Rock, 361 U.S. 516, 524 (1960) [Emphasis added.]. Where 

Nan exercise of the state police power .. - 

trenches upon the constitutionally protected 

freedom from invidious official discrimina- 

tion... ," then such a law, "even though 

enacted pursuant to a valid state interest, 


bears a heavy burden of justification . .- 
and willbe upheld only if it is necessary 
= 2 


and not merely rationally related to, 
accomplishment of a permasibie state policy." 
McLaughlin v. Florida, 379 U.S. 184, 196 
-LEmphasis added.]. 
See, e.g., Skinner v. Oklahoma, 316 U.S. 535 (1942) (Stone, C.J., 
concurring); Douglas v. California, 372 U-S. 353 (1963); Griffin 
v. Illinois, 351 US. 12 (1956); Kovacs v. Cooper, 336 U-S. TT; 


95(1949) (opinion of Frankfurter, J.)-. 
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It is therefore incumbent upon the Government to 
demonstrate that there exists some overriding and compelling 
state interest in the prohibition of the possession of mari- 
juana. The burden of defending one's personal liberties must 
not be imposed upon the individual; rather, the government must 
come forward with clear and convincing evidence justifying such 
a deprivation of liberty. This has not been done here. The 
legislative history concerning the statute's prohibition of 
possession of marijuana in the District of Columbia and the re- 
cord presently before this Court completely fails to| demnnstrate 
the existence of a "necessary" or "compelling" valid state 
interest in proscribing personal possession. 

"There are limits to which the presumption) 

of constitutionality can be pressed, es- 

pecially where the liberty of the person is 

concerned (see United States v. Carolene 

Products Co., 304 U.S. 144, 152 n. 


Skinner v. Oklahoma, 316 U.S. ae. 
Sul (1942) (Stone, C.J., concurring) . 


Over-Inclusiveness 


An "over-inclusive" legislative classification is one 


which imposes a probibition upon the conduct of a wider range 
of persons than may be justifiably included in the class of 
persons whose conduct the legislature may legitimately regulate. 


"The prima facie case against such departures 
from the ideal standards of reasonable classi- 
fication is stronger than the case against 
under-inclusiveness. For in the latter case, 
all who are included in the case are at least 
tainted by the mischief at which the law aims; 
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while over-inclusive classifications reach 

out to the innocent bystander, the hapless 

vietim of circumstances or association." 89 

The Equal Protection Clause requires that the law 
treat similarly those persons who are similarly situated. The 
provisions of the District of Columbia Code which severely 
punish the mere possession of marijuana seeds are over-inclusive, 
and as such are constitutionally defective. It cannot be con- 
vincingly argued that one possessed of marijuana seeds is 
"s*milarly siutated" to one possessed of marijuana cigarettes, 
tobacco, or other such forms which may be used at a moment's 
notice to obtain the desired effect. The legitimate legislative 
purposes of the present marijuana possession statutes can only 
pe two-fold: the prevention of harm caused by the user of 
marijuana to those other than the person possessing the mari- 
juana in question, and the prevention of harm to the person in 
possession of marijuana himself. Both purposes presuppose that 
@ person in possession of marijuana is in a position to achieve 
irmediately that state of intoxication which the legislature may 
fear, and which the legislature may legitimately act to prevent. 
However, the intoxication potential of even a substantial num- 


per of seeds is virtually nonexistent. 


Stuseman & searigas Saeers ual Protection of the Laue. 37 Seas 
L. Rev. 341 1949 See, e.g-., Morey v Douce U.S. 
(1957); Tekahashi v. Fish and Game Comm., 334 U-S. 410 (1948). 


- 60 - 


At the hearings on the Federal Act, the Treasury's 
representatives initially claimed that seeds contains the 
arug.?° But when the Treasury's consulting chemist took the 
chair, he testified that the seeds contained only a small amount 
of the principal on the outer surface and indicated that this 
may have been derived from contact with other portions of the 
plant and would be harmless to humans in any event 92 Former 
Congressman Lozier, representing the National Institute of 
Oilseed Products asserted that there was "no respectable autho- 
rity" that seeds contained the drug, and cited the then current 
Pharmacopolia and the United States Dispensatory for the pro- 
position that the seeds do not contain the drug .92 
The industry representatives were able to then reach an agree- 
ment with the Treasury Department that an exemption would be 
provided for the "sterilized seed of such plant which is in- 


n93 


capable of germination. That provision was later used in 


the District Narcotic Drug act.94 In a later article on the 


99:37 Hearings at p.8 (Hester, Assistant General Counsel, 
Treasury Department) and p. 19 (Anslinger, Commissioner of 
Narcotics) . | 


91137 Hearings at pp. 53-54. 
92.137 Hearings at pp. 59-62. 
93 137 Hearings at p. 74. 


9433 p.c. code § 401(m). 
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; 
subject of the drug contgnt of marijuana seeds, Matchett and 


Loewe state that a substance with a "marijuana-like" activity 
could be isolated by a process of super concentration in a 
potency of 1/5000 that of straight cannabis resin or 1/30 to 
1/100 as potent as "herbg from the illegitimate marihuana 
trade ."9° In any event, the seeds are discarded by marijuana 
smokers according to the popular pte It may also be 
relevant that the seed, sterilized in accordance with the sta- 
tutory requirements for purposes of sale as pigeon feed, is 
"impossible to eretinentan . . - from the natural seed "97 

If the purpose of the statutes in question is to pro- 
hibit the possession of an intoxicant, then because marijuana 
seeds possess no practical ability to intoxicate, such seeds 
cannot be prought withiz the scope of the statute. The only 
possible justification for the prohibition upon possession of 
marijuana seeds is not the fear that such seeds will be used to 
achieve a state of intoxication, but that they will be used to 
produce marijuana plants which in turn will be used to intoxi- 


cate. 


955. Matchett & S. Loewe, "On the Preparation of an Extract 
Having ‘Marihuana Like Activity' From the Fruits of Cannabis 
Sativa, 30 J. Am. Phermacoloercal Ass'n 130 (i941) - 


mn, Southern, Red Dirt Marihuana in The Marihuana Papers 171, 
179 (Solomon ed. 19 < 


9? sates Literature, The Philadelphia Seed Co., Inc., P.0.Box 
934, Philadelphia, Pa. 
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The fear that marijuana seeds will be used to produce 
marijuana plants is far removed from any danger which may justi- 
fy a legislative classification which results in the imposition 
of severe criminal penalties upon one class of persons. The 
mere possessor of marijuana seeds may easily be an "snnocent 
bystander, the hapless victim of circumstance or association. 098 
He may be unaware that he in fact possesses seeds at _ he 
may not realize the seeds he possesses are marijuana seeds; he 
may reasonably believe that the marijuana seeds are infertile; 
he may have no knowledge of any intoxicating use to which such 
seeds may be put; and most importantly, he may have no | intent 
whatsoever to grow marijuana plants. A person in possession of 
a hammer is clearly in possession of a potentially dangerous 
weapon. Yet no legislature would seek to classify as potentially 
dangerous such a tenuous and remote threat. To impose criminal 
penalties upon a class of persons whose sole distinguishing 
characteristic is the possession of marijuana seeds, is to punish 
without purpose. | 

IV 


Conclusion 


For the reasons stated above, amicus curiae |respect- 
| 
fully suggeststo this Court that the District Narcotic Drug Act 
4s unconstitutional insofar as it imposes penal sanctions on 
| 


na 


rassman & tenBroek, supra,n.83 at 351- 


6 


possession for personal use. 


Respectfully submitted, 


Charles W. petty, Jr. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 21,016 


STEVEN V, SCOTT, APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the. District of Columbia 


Court of Appeals 


AMICUS CURIAE - STATEMENT OF THE CASE 


Steven V. Scott v. United States, No. 21,016, was 
argued before this Court on February 12, 1968. At he! cons 
clusion of its argument, the Government was allowed to intro- 
duce for the Court's consideration a transcript of certain 
of the proceedings at the trial of Steven Scott in the Court 
of General Sessions and the opinion of the trial judge in 
Commonwealth v. Leis et al. (Suffolk County, Massachusetts, 
Superior Court, December, 1967),-disposing of defendants? 
motion to dismiss at the conclusion of trial. Both appel- 


lant and amicus curiae were granted permission to submit 


written comments on these new items on or before February 26, 
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1968. This supplementary brief is filed for amicus curiae 


in accordance therewith. 


ARGUMENT 
co 


I. Trsal Transcript 


Comments inaaetby counsel for the Government at 
oral argument indicate that the trial transcript was in- 
troduced in order to counter amicus curiae's suggestion 
that nothing more than possession of marijuana for personal 
use has been shown in this case. Presumably the Government 
believes that the amount of seeds involved is so large as 
to support an inference of an intent to traffic in mari- 
juane. or some other non-personal use or that the evidence 
at the trial otherwise supports such an inference. Amicus 
curiae submits, however, that the trial transcript streng- 
thens the conclusion that nothing more than possession of 
marijuana for personal use has been shown. 

A. Amount of Sceds 

At the trial, John Allen Steele, Treasury Depart- 
ment Chemist, testified! that the seeds taken from defendant 
weighed 3,250 milligrams or 3.25 grams. On further ques-~- 
tioning, Mr. Steele translated this into more familiar 
terms as follows: 

Q@. Could you tell the ladies and 

gentlemen approximately what quan- 
tities were in there in words we 
can all understand? 

A. You have ‘3.25 grams, and there are 


S53 grams in an ounce [sic]; so it 
is a small portion of an ounce. 
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Mr. Steele obviously said or meant to say 454 (453.6) 
1 
grams in a pouna.2/ This nevertheless works out, as the 


witness indicated, to be "a small portion of an ounce," 


namely, .1146 ounces =/ Marijuana cigarettes generally 


consist of the crushed stems and leaves of the mari- | 
juana plant mixed with a little tobacco to give an even 
burn.3/ A quantity of the leaves and stems this minute 
would make very little smokeable material. Further, — 
the seeds, if they contain marijuana at all, contain it 
at a potency level 1/30 to 1/100 that of typical reefer 
material / Thus the Government's assertion on oral 


| 
argument that defendant had enough seeds to make a pack 


a/ See Webster's New International Dictio Unabridged 
550 a SS SEE 


2/ If we took Mr. Steele literally, the amount would be 
even less, .00716 ounces. | 


3/ Lindesmith, "The Marihuana Problem--Myth or Reality?" 
in The Addict and the Law 223 (1965). 
ee the hearings on the Marijuana Tax Act, the Treasury's 

emist testified that seeds contain the drug principal only 
on the outer surface, perhaps derived from contact with 
other portions of the plant, and that the potency is sq low 
as to be harmless to humans in any event. In J. Matchett & 
S. Loewe, "On the Preparation of an Extract Having 'Mari- 
juana Like Activity' From the Fruits of Cannabis Sativa," 
30 J. Am. Pharmacological Ass'n 130 (1941), the authors 
‘state y a process of super concentration, they were 
able to isolate a substance from the fruits (seeds) wi 
a@ potency 1/5000 that of straight cannabis resin or 1/ 
to 1/100 that of herbs from the illegitimate marijuana 
trade. 


Spine 


and one-half of marijuana cigarettes is difficult to accept. 
Even if true, possession of a pack and one-half of mari- 
juana cigarettes is hardly sufficient to support an infer- 
ence of an intent to engage in the drug traffic, even 
absent the usual evidentiary presumptions in favor of the 
defendant in a criminal proceeding. 

The suggestion is made that the seeds could have 
been planted and a sizeable quantity of marijuana grown. 
From the sizeable quantity, presumably the argument runs, 
could then be inferred an intent to traffic in the drug. 

But this stretches a point to absurd lengths. First, we are 
asked to assume that a resident of 19th & R Streets, N.W., 
Washington, D.C., [transcript p.39] could find a place to 
grow @ plant which in a humid climate towers 15 feet ,2/ and 
having selected the proper growing season, could produce a 
sizeable quantity of marijuana. Then we are asked to assume 


the conclusion, that is, to assume that defendant intended 


to grow marijuana from these seeds, even though no evidence 


to this effect has been introduced. As a practical matter, 
defendant would have been closer to useable quantities of 
marijuana with $10 in his pocket than with .1146 ounces 

of seed. No inference that defendant intended to traffic 


marijuana can possibly be drawn on these facts. 


5/ U.S. Treasury Department, Bureau of Narcotics, Mari- 
huana: Its Identification 2 (1948). "Dry climates... . 
produce shorter plants than moist climates ... . The 
average height at maturity .. . [of plants in Kentucky] 


(cont'd) 
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B. Direct Evidence of Non-Personal Intent 

The second purpose for which the trial tran- 
script may have been introduced is to show directly from 
the evidence that defendant intended to use the seeds! other 
than for. his private purposes. This, too, should be re- 
jected. | 

First, the Government introduced no evidence from 
which we may infer that defendant intended to traffic in 
marijuana. The only evidence introduced by the Government 
which bears on this point is the testimony by the arresting 
patrolman [transcript pp. 13-16] that he had retrieved a 
small red package of thin yellow cigarette papers from 
defendant's pocket at the time of the arrest and the testi— 


mony by Detective McKennan of the Narcotics Squad that he 
had received these papers from the arresting patrolman 
and had turned them over to the Government's chemist. The 
presence of a small package of cigarette papers might indi- 
cate an intent to smoke the seeds in crushed up form or it 
might indicate that defendant was in the habit of rolling 
his own cigarettes. Clearly, the quantity of paper ib not 
inconsistent with an intent to use the seeds for personal 
use. | 
Second, no inference of a non-personal intent 
with respect to these seeds can be drawn from defendant's 


own testimony. Taken as a whole, the testimony tends to 


ekly for fiber production it does not commonly exceed 


[ 
Po was approximately 15 feet .. . . When planted 
8 feet." Ibid. | 


be 


indicate that defendant either intended to use these seeds 
for smoking purposes or that he had accepted them from 
ore Mrs. Rudy on a lark without any specific intentions 

as to their disposition, or that he was simply getting 

rid of the seeds for Mrs. Rudy who had discovered them in 
her apartment earlier that afternoon. [Transcript pp. 39-41] 
We do know that defendant was arrested directly after he 
had left Mrs. Rudy's apartment and had gone to a bar 
where, he testified, he had at no time removed the: seeds 
from his pocket. The exact purpose for which defendant 
took the seeds from Mrs. Rudy cannot be known on this re- 
cord. However, it is clear that the Government will not 


be able to show a non-personal use. 


Third, the defendant's counsel attempted on 


several occasions to introduce defendant's testimony as 
to his intent with respect to these seeds but was blocked 
on each occasion by objections from counsel for the Govern- 
ment. On page 42 of the transcript, the following exchange 
occurs: 
MR. LOWE: Your Honor, I understand 

the objection before was just be- 

cause of hearsay, but this ques- 

tion goes to his purpose and in- 

tent; and I do believe he has a 

right to explain what his purpose 

in having these seeds were [sic]. 


THRE COURT: I don't think that is rele- 
vant. You may have an exception. 


As a basic proposition of due process of law, 
this factual question should not be decided adversely to 


defendant unless he is given an opportunity to introduce 


evidence on this point. 


II. Opinion in Commonwealth v. Leis 


“rh 
The Government has introduced into this case 


the Findings, Rulings and Order on Defendants' Motions 

to Dismiss of the trial judge, Chief Justice G. Joseph 
Tauro, in Commonwealth v. Leis et al. (Suffolk County, 
Massachusetts, Superior Court, December, 1967). In that 
opinion, Chief Justice Tauro deals with both the right to 
privacy and the equal protection arguments @tscussed iin 
the amicus curiae brief and determines both issues ad~ 
versely to the position taken by amicus curiae. As a 
precedent, the Leis case is not squarely on point here 
because it involved a conviction for possession with in- 
tent to sell, i.e., possession of a suitcase containing 
five pounds of marijuana which had been shipped to Boston 
from California. As the amicus curiae brief mentions at 
page 48 and 49, there are direct impacts on society from 
trafficking in marijuana which may very well provide a 
basis for regulation under the police power. Further, 
personal liberties are only indirectly infringed, if at 
all, by the operation of an anti-trafficking statute. 
Nevertheless, the trial judge in that case is clearty| mot 
sympathetic with either the right to privacy argument or 
the equal protection argument and accordingly his opinion 
will be dealt with on both points under separate Heaciines 


below. 


A. Right to Privacy 


In the Leis case, defendants" counsel either 
argued that the Massachusetts laws regulating marijuana 
invaded the right to privacy of his clients or his client's 
customers, or perhaps both, citing Griswold v. Connecticut, 
381 U.S. 479 (1965). The opinion first sets out the trial 
judge's interpretation of the holding in Griswold: 


"In Griswold, the defendants, the 
Executive Director of the Planned 
Parenthood League of Connecticut and 
its medical director, a licensed 
physician, were convicted of violating 
a general accessory statute for abet- 
ting the violation by a married couple 
of Connecticut's anti-contraception 
statute. In that case, the Supreme 
Court recognized the right of the 


defendants to invoke the rights of 
their patients to use contrace ves 


as a aerense co the accessory charge." 


Opinion at p. 3 [Emphasis added]. 


Chief Justice Tauro first disposes of defendant8* claim of 
standing to assert the rights of their customers and then 
comes to the right itself by characterizing defendants' 
case as based on a right to "possess, use or sell marijuana." 
From that position he is able to move to the conclusion that 
defendants! rights to possess, use or sell marijuana do not 
rise "to the level of fundamental rights nor fall within 
the periphery or penumbra emanating from such rights," 
because fundamental rights are: 

those rights . . . whose continuation 

is essential to ordered liberty. In 

other words, fundamental rights are 

those without which democratic society 

would cease to exist. Furthermore, 


those rights which are recognized as 
fundamental are also, in many instances, 
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closely related to some commonly 
acknowledged moral or legal duty and 
not merely hedonistic seeking after 


pleasure. No claim of any such duty 

which would deman e possession, 

use or sale of marijuana has been 
advance n Ss case. pinion at 
pe 5 Emphasis added]. 

At the oral argument before this Court in this 
case, the Government's counsel adopted Judge Tauro's view 
of the right to privacy and the Griswold case.-by asserting 
| 


that it was incredible that any responsible government 


agency could hold that the right to use marijuana is 


essential to our concept of ordered liberty. We shall not 
linger here to critically appraise Chief Justice Taurag's 
“auty" theory of constitutional liberties, which, amicus 
curiae suggests, would result in throwing out many of ithe 
rights recognized by the Supreme Court. The point is 
that Chief Justice Tauro in Leis and the Government in 
this case are taling about the wrong right. 
There is not a single word in any of the six 
opinions in Griswold v. Connecticut which intimates in any 
way that the Court thought it was dealing with a right to 
use contraceptives. The Griswold case stands for the pro- 
position that there is a shield of privacy surrounding the 
private activities of individuals which the Government 
cannot penetrate without making a showing of a compelling 
interest in regulating the activities taking place within 
that shield of privacy. This is the constitutional right 
which is involved in this case, not a right to use mati- 


juana as such. The opinion of the Court and the three 
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coneurring opinions in the Griswold case do not even dis- 
cuss a right to use contraceptives nor do they in any way 
relate the use of contraceptives to the specifics of the 
Bill of Rights. The First, Third, Fourth, Fifth and Ninth 
Amendments to the United States Constitution are used in 
the Griswold case not to show that the use of contraceptives 
is essential to our concepe of ordered liberty, but rather 
to show that the right te See by implication from the 
Bill of Rights, is a constitutionally protected right. It 
is to the existence of this right which Judge Tauro and 
the Government should have directed their remarks. Having 
completely failed to do be those remarks are unfortunately 
of no assistance to this Court in resolving this issue. 

The right to privacy, as stated in Griswold, is 
a shield around the individual's private activities. In 
order to Crininann proseeie activities within the shield 


of privacy, the erst must show not merely some 


reasonable relation to a legitimate legislative objective 
but that such proscription or regulation is necessary to 

the legislative purposes." Shelton v. Tucker, 364 U.S. 479, 
488 (1960) and cases cited at pages 20-21 of amicus curiae's 
main brief. The use of mgrijuana is inherently a private 
act. There would have been no direct impact on society if 
defendant had crushed these seeds and smoked them in a mari- 
juana cigarette. What interest does the Government have in 


such an act so long as it does not impinge in some way on 
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society at 1arge o/ Driving under the influence of mari- 
juana, selling marijuana, particularly to minors, or | 
possessing marijuana with the intent to sell, one of the 
charges in Leis, have a clear impact on society and are 
not private activities. But where the Government can show 
no such direct impact, then, amicus curiae submits, it 
must demonstrate that criminal proscription is mnccsaearye" 
The Government, in its oral argument before! this 


Court, conceded that if it accepted the premise of the 
| 


amicus curiae brief, that is, that the proscription of 
personal possession of marijuena infringes a constitutionally 
protected right, and if the Government was required to show 
that Congress legislated here in the "least onerous way," 

4t would have to concede the entire argument of the amicus 
curiae brief. Thus the resolution of the right to privacy 
can control the entire case before the Court even reaches 
the legislative material and the medical and scientific 
findings cited in the amicus curiae brief. | 


case 


The Griswold case is apparently the first 
in which legislation infringing the right to privacy jhas 


6/ The result argued for here can also be reached by |means 
of the doctrine of Fenster v. Leary & Lefkowitz, 20 N.Y.2d 
309, 229 N.E.2d 426 (1967) (Vagrancy statute held unconsti- 
tutional--"conduct . . . which in no way impinges on the 
rights and interests of others and which has in no way 
been demonstrated to have anything more than the most tenu- 
ous connection with prevention of crime and preservation of 
the public order.") 


i 
} - 12 - 
} 


been ruled unconstitutional for failure by the Government 
to carry its burden of showing that the infringement was 
necessary to the legislative purpose. The right to pri- 


vacy is not a new concep Seo American jurisprudence, how- 


ever, its development as a constitutional concept is a 


’ 
relatively recent oceurrence.l/ 
4 


The unique feature of Griswold is that it did 
not involve an actual phybical invasion of the privacy of 


7/ As a concept, the ri | to privacy probably received 

ts initial birthright in an article written by Samuel D. 
Warren and Lewis D. Brandeis entitled "The Right to 
Privacy,” 4 Harv. L. Rev. 289 (1890). The Courts have 
allowed tort ac’ ions peace on invasion of the right to 
privacy both by private persons and by police or other 
governmental agencies. See, e.g., Young v. Western & A.R. 
Co., 39 Ga. App. 761, 143 S.E. (1929); Welch vv. —~ 
Pritchard, 18 N.J. Misc. 633, 6 A.2d 80 (1940). 

Perhaps the earliest indication that the right 
to privacy was becoming a constitutional concept is the 
case of Hoyd v. United States, 116 U.S. 16, 630 (1886) 
where the Court held that’ the principles of the Fourth: 
and Fifth Amendments, 


"apply to all iirestons on the part 

of the Government and its employees 

of the sanctity’ of a man's home and 
the privacies of life. It is not the 
breaking of hisf doors, and the 
rummaging of his drawers, that consti- 
tutes the essence of the offense; but 
it is the invasion of his indefeasible 
right of personal security, personal 
liberty and private property ... =." 


In Olmstead v. United States, 277 U.S. 438, 478 

(1928) Mr. Justice Branddis, in dissent, referred to the 
right to be let alone" #s the most basic right of man in 
our society. In Wolf v. Colorado, 338 U.S. 25 (1949), the 
immunity from unreasonable search and seizure was de- 
scribed in terms of |"the jright of privacy." In Map v. 
Ohio, 367 U.S. 643 (1961) the Supreme Court refers to “the 
right to privacy,” as "basic to a free society." 


3 
t 
$ 
i 
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home or person but rather involved a statute which, at 
worst, had the potential for actual physical invasion of 
defendant's person and home. Griswold clearly stands for 
the proposition that substantive legislation which in- 
fringes on private activities of the individual, in that 
case his marital relationship, will be held unconstitu- 


tional unless the Government can carry the burden of 


showing that the legislation is necessary. The majority 


opinion in Griswold demonstrates from the cumulative 
effect of the specifics of the Bill of Rights that the 
notion of a right to privacy is fundamental to our uhdle 
concept of democratic Government. The opinion of the | 
Court makes the obvious reference to the Fourth Amendment , 
which explicitly affirms "the right of the people to be 
secure in their persons, houses, papers and effects against 
unreasonable searches and seizures." It refers to the 
Fifth Amendment's self-incrimination clause, which enables 
the citizen to create a zone of privacy which the Govern- 
ment may not force him to surrender to his detriment, |to 
the Third Amendment's prohibition against the sOnwiosi a5 
of soldiers in any house in time of peace, and to a num- 
ber of cases under the First Amendment concerning the 
"right to privacy" in the context of the constitutionally 
protected right of association, a right which is also | 
found by implication from the specifics of the first 
eight amendments. See NAACP v. Alabama, 357 U.S. 449. 
(1958) , where the Supreme Court protected the privacy of 


the membership lists of an association against Government 


intrusion. 

The Griswold case itself concerns the right of 
marital privacy but the Court does not restrict the right 
to privacy within these narrow limits. For example, 
Justice Goldberg in his concurring opinion states "the 
Connecticut statutes involved were dealing with a parti- 
cularly important and sensitive area of privacy, that of 
marital relations and the marital home." 381 U.S. 495. 

A holding by this Court which rejected application of the 
Griswold case by limiting it to the right to marital 
privacy would seem to restrict, without justification, 
the clear implication of a rapidly developing area of 
constitutional law. 

The broad view of Griswold was accepted by the 
California Supreme Court in the case of In Re Klor, 64 
Cal.2a 816, 415 P.ed 791 (1966) where defendant was con- 
victed of possessing obgcene films without 4 showing of 
intent to distribute thé films. Citing Justice Brandeis 5 
femous language in Olmstead v. United States, 277 U.S- 
438, 478 (1928) mentioned above, and Griswold, the Court 
held that: F 


No constitutionally punishable con- 
duct appears fin the case of an indi- 
vidual who prepares material for his 
own use or for such personal satis- 
faction as its creation affords him. 
415 P.2d at rou. 


The California court was able to go further than this Court 


may want to go by implying that California could not show 


that proscription of the mere possession of obscene films 


was necessary » 


In One Eleven W. & L., Inc. v. Division of Alco- 
| 
holic Beverage Control, 50 N.J. 329, 235 A.2d 12 (1967), 
a unanimous decision, citing Griswold, seems willing to 
recognize that there may be some threat to the public 
interest in allowing apparent homosexuals to congrega) 
in bars, but holds 
that, so long as the division [of 
Alcoholic Beverage Control] can 
deal effectively with the matter 
through lesser regulations which do 
not impair the rights of well-be- 
haved apparent homosexuals to 
patronize and meet in licensed 
premises, it should do so. 265 
A.2d at 19. 
See also Stoumen v. Reilly, 37 Cal.2d 713, 234 P.2d 969 
(1951), reaching the same conclusion. 
| 
In the instant case, like in Klor, the activity, 
| 
which the right to privacy is asserted to protect itself 
| 
is entwined with a constitutionally protected liberty 
In Klor, First Amendment freedom of expression was in 
volved, here a substantial showing has been made as to 
the importance to some artists, musicians and writers 
the right to use a mild hallucinogen like marijuana a 
stimulus to a type of free association thinking not o 
wise possible. The claims of Huxley and others along 
line were discussed in the main brief at pp. 14-16. 
By way of summary of this comment on Chief 
Justice Tauro's rejection of the right to privacy: (/L) that 


rejection should not be taken as a direct precedent here 
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because the Leis case involved not merely possession, but 


possession with intent to sell, (2) Chief Justice Tauro 


misconstrues the thrust of the Griswold case in that he 


interprets it as based on a right to use contraceptives 
rather than a right to privacy, (3) in order to infringe 
the right to privacy, which erects a shield around the 
merely personal use of marijuana, the Government must 
show that such infringement is necessary, and (4) the 
Government, in this case, has conceded that it will not 
be able to make such a showing as to possession of mari- 
Juana for personal use. 
B. Equal Protection 

The Government relies again on the Leis opinion 
to refute the equal protection arguments made in this case 
by appellant and by amicus curiae. The opinion deals, 
however, only with the "under-inclusiveness" branch of 
the equal protection argument as that term is defined at 
pages 54-58 in amicus curiae's main brief. The argument 
that the statute is "over-inclusive," in that it unneces- 
sarily covers the harmless seeds, is nowhere discussed 
Since it is not raised by the facts of the Leis case. In 
broad sketch the opinion first considers the factual asser- 
tions made by the defendants in the Leis case, resolving 
them in favor of the Government and then argues for the 
legal conclusion that even if alcohol and marijuana are in 
fact indistinguishable, the equal protection argument must 
nevertheless fail. This latter conclusion is based on 


cases which involve economic regulation rather than civil 
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liberties and once again make it necessary to point out 

that the Leis case concerned a conviction for possession 
of marijuana with intent to sell, not merely possession 
for personal use. With that introduction, the factual 
arguments of the Leis opinion and then the conclusion! of 
Constitutional Law will be discussed under separate 


headings below. 


| 
1. Alcohol v. Marijuana am | 
i 
Chief Justice Tauro would no doubt acknowledge 


| 
the well-established principle that the law cannot lay "an 
unequal hand on those who have committed intrinsically the 
| 
same quality of offense . .. ." Skinner v. Oklahoma, 316 


U.S. 535, 541 (1942). He argues, however, that comparisons 
| 


of the dangers of marijuana and alcohol are "3llogical," 
(page 17) and that in fact marijuana poses a greater |danger 
than alcohol. In so arguing, he emphasizes not qualities 
of marijuana itself which might produce a regulable é¢vil 
but rather the supposed personality of the marijuana user 
and the supposed intention of the person in using marijuana. 
On page 17, he states that "the ordinary user of marijuana 
is quite likely to be a marginally adjusted person 3 5 35 
while the alcohol user is "well adjusted" and "productive- 
ly employed." In light of the millions of chronic niloos 
holies in this country and evidence of the emergence of 

the educated college graduate and professional person as 


the dominant user of marijuana, this assertion borders on 


fantasy. The trial judge argues alternatively on page 


| 
14 that the "vast majority of alcohol users do not consume 


- 18 - 


it with the intention of becoming intoxicated," but rather 
as a "relaxant" or a "therapeutic." On the other hand, 
marijuana, he claims, "ss used solely as a means of in- 
toxication." There is much to be questioned in this posi- 
tion. It is clear that alcohol is consumed for the effect 
it produces. The effect may range from slight giddyness 
or Light-headedness, to the substantial incapacity to 
control one's mind and body, to complete unconsciousness. 


(One might recall that this defendant in this case was 


found lying unconscious from the effects of alcohol, not 


marijuana.) The difference is the degree of intoxication. 
Alcohol, therefore, may be consumed in order to achieve 
varying degrees of intoxication, some of which may be 
conducive to relaxation or therapy. Similarly, marijuana 
may be used to achieve varying degrees of intoxication, 
some of which may also be conducive to relaxation or 
therapy. It is not clear why the trial judge is focusing 
upon the intention of the user, and if "intention" is to 
become the test of illegality, a defendant in a criminal 
proceeding should be given the opportunity to demonstrate 
that he lacked the requisite intent. The defendant in 
the instant case was given no such opportunity, as noted 
earlier. 

A second factual argument made by the Leis 
opinion to justify the difference in legislative treat- 
ment of alcohol and marijuana is that "[t]he customary use 


of alcohol, by the glass or bottle, is conspicuous and, © 
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thereby, susceptible of regulation . . . ," while the) 
"customary use of marijuana, by smoking, is not conspicu- 


ous and is not susceptible of regulation." Marijuana/can 


| 
be used in "public places . . . without detection . vis 


whereas comparable users of alcohol can be detected much 
more readily." (Page 13.) Again, dubious factual onic 
dence is invoked to justify the legislative @iscrimina- 
tion. Many forms of alcohol can be consumed very incon- 
spicuously in public places, because they appear as some- 
thing else. Obvious examples are vodka (water?), beer 
(ginger ale?), red wine (grape juice?), and bourbon or 
scotch (apple juice?)--all of which may be consumed 
publicly without drawing attention. Marijuana, on th 
other hand, has a highly distinctive, characteristica 
sweet, pungent odor which narcotics officers are trained 
to detect .o/ Chief Justice Tauro's factual distinctions 
are not sound and do not provide a real basis for the 


discrimination here. | 


2, The Constitutional Standard of Equal Pro- 
| 
tection | 


The Leis opinion maintains that, even if alcohol 
and marijuana are in fact indistinguishable, the equal 
protection argument must nevertheless fail. (Pages 17-18) 
Skinner v. Oklahoma, 316 U.S. 535 (1942), and McLaughlin v. 
Florida, 379 U.S. 184 (1964), are distinguished on the 


8/ M. Drosnin, "Area Lawmen Pass Pot Pipe: Narcotics Train- 
Ing Exercise," Washington Post, Feb. 24, 1968, p.1, col. 1. 
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ground that despite these cases, a state may regulate or 
prohibit an “evil" without covering the whole field of 
possible abuses at once. While this may be true as an ab- 
stract proposition, it does not resolve the instant case. 
Clearly, a state could not, for example, justify a sta- 
tute which provided ghetto poor with free transcripts on 
appeal, excluding rural poor with the justification that 
the legislature may move step-by-step, reaching the problem 
of the rural poor some time in the future. See Griffin v. 
Illinois, 351 U.S. 12 (1956). The point is that a 

balance must be struck between the proposition that the 
law must treat similarly all those who are similarly situ- 
ated, and the proposition that the legislature may deal ~ 
with an evil in stages. (See amicus curiae brief at pages 
52-54.) The United States Supreme Court has struck this 
balance by stating that legislative classifications must 
bear a “reasonable and just relation to the act in respect 
to which classification is proposed,” Gulf, C. & SeF.R. Co. 
v. Ellis, 165 U.S. 150, 155 (1847), and that where funda- 
mental individual liberties are involved the state can 
significantly encroach upon these liberties only "upon 
showing a subordinating interest which is compelling." 


Bates v. Little Rock, 361 U.S. 516, 524 (1960). [Emphasis 


added.] That fundamental individual liberties are in- 
volved in the instant has been established. See amicus 
curiae's main brief Jat pages 13-20. The opinion in Leis, 
by relying primarily upon cases involving economic regu- 


lation, see page 18, avoids this point, and the Government,» 


- 21 - 


as least insofar as possession of marijuana for personal 
use is concerned, has conceded that it cannot carry this 
constitutionally imposed burden of proof, 
IIIT. Conclusion | 

For the reasons stated above, and in amicus 
curiae's main brief, amicus curiae respectfully guseests 
to this Court that the District Narcotic Drug Act is un- 
constitutional insofar as it imposes penal sanctions on. 


possession of marijuana for personal use. 


Respectfully submitted, 


Charles W. Petty, Jr. 
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PETITION FOR EN BANC HEARING 


Appellant, Steven V. Scott, hereby requests a hearing en 
banc before this Honorable Court from a decision of a panel of 
this Court dated April 29,1968 with Judges Henry W. Edgerton, 
John A. Danaher and Carl McGowan sitting. | 

Appellant was convicted in the trial court of the criminal 
offense of possession of narcotics by a jury who were instructed 
that if they found that the defendant was in possession of marijuana 
they should find him guilty as charged. The District of Colambia 
Court of Appeals granted the government's motion for summary 


affirmance, whereupon appellant filed a petition for allowance of 


an appeal in this Court on the question of the classification \of 
. | 


| 
marijuana as a narcotic and said petition was granted with Judges 


J. Skelly Wright and *''-old Leventhal signing the Order and Judge 
Wilbur K. Miller not -ticipating in the Order. 

The guestic: aisedf:" the outset by appellant ina 
motion to dismiss * ce trial 1 and throughout the several 
steps on appeal i ‘:gal qu: 1 that can be determined with- 
out further testir’ -as suggestcd by the aforesaid decision of 
April 29,1968. © ourse appellant would welcome the opportun- 
ity to present a‘ { scale assault should the court feel that a re- 
mand for this purpose is in order, and respectfully requests 
that this possibility be considered particularly in view of the 
importance of the gresion involved and the number of people 
affected, so that a determination could be made in a reasonably 
short time rather than going through the tortuous steps of a 
trial in the Court of General Sessions, an appeal to the D.C. 
Court of Appeals, a petition to this Court and finally another 
hearing before a panel of this Court. This request for a remand 
would be particularly directed toward the questions so well pre- 
sented by amicus curiae, Charles W. Petty, Jr., Esquire, appoint- 
ed by this Court, on the questions of right of privacy concerning 
the personal use of marijuana and the denial of equal protection 
concerning outlawing the possession of marijuana as opposed to 


alcohol. Authority for such procedure can be found in Gomez v. 


Layton, decided by this Court on April 10,1968 in which the Court 


said: 


"Given the skimpy record in this case, we cannot. 
determine whether, in fact, the police practices 
complained of are unconstitutional and, if so, 
whether appellant is threatened with irreparable 
injury. We believe that appellant is entitled to 
support his claims for injunctive relief at a full 
evidentiary hearing. Accordingly we vacate the 
decision below and remand to the district court." : 


To return to the original question of what amounts to the 
conviction of appellant of a definition, not of a crime, it is appell- 
ant's position that it is the function of an appellate court to correct and 
right the wrong that has been done him. The issue is cleariy one of 
a denial of due process of law under the 5th Amendment of the United 


States Constitution. This matter is of great moment not only to 
| 


Appellant herein but to innumerable innocent youths who are daily 
i 


being branded by association with the narcotic scourge and all the 


| 
onus that entails. The D.C. Code provision, Title 33, section 402a 
| 
under which appellant was convicted, minus the definition, is as 
follows: 


"Tt ghall be unlawful for any person to manufacture, 
possess, have under his control, sell, prescribe, | 
administer, dispense, or compound any narcotic 
drug, except as authorized in this chapter." 


It is common knowledge and a proper subject for judicial 
determination that marijuana is not a narcotic and the Course in it's 
decision of April 29, 1968 did not and could not say that it is a nar- 
cotic. Any assertion of this kind would be contrary to fact and 
would be derided by all. The Court in it's decision affirmed the 
fact that the government chemist stated unequivocally "no" to the 


question of whether it is a narcotic drug. Naturally his character- 


ization reflected chemical terminology and not legal as note one-in- 
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the decision mentioned and the crux of the question is then whether 
the legislature can constitutionally call for a conviction for possess- 
ing one thing, in this case an onorous, crippling substance such as 
narcotics when in fact the possession was of a relatively harmless 
substance and not properly includable as a narcotic. 

* 

The sparsity of the record in the trial court is nota 
consideration in the determination of the principal point and the 
cumulative effect of a dozen corroberative witnesses would not 
make marijuana any less a narcotic than the negative reply of 
the government's chemist witness. The United States Supreme 
Court and this Court have reiterated the principle that the function 
of the appellate court is to prevent a miscarriage of justice and 
what could be more unjust than to have thousands of our youth 


across the country bear the tag of possessing narcotics when in 


fact they possessed no narcotics, as in the present case, involving 


some marijuana seeds. 
On the single point of the classification of marijuana as 
a narcotic drug appellant respectfully avers that it is the function 
of an appellate court to judicially invalidate an incorrect definition 
particularly in view of the knowledge of the legislative history 
bring about this erroneous definition, as documented in the brief 
of the amicus curiae. 
What further proof is needed of the difference or distinction 
between marijuana and narcotics than the United States Code provi- 


sions which classify them separately, as follows: 


Title 26 
Chapter 39. 
Subchaper A. - Narcotic Drugs and Marijuana. 


Part I 
Narcotic Drugs. 


Subpart D. 
: General Provisions Relating to Narcotic Drugs. 


Paragraph. 4751. Definitions 


i 
| 
(a) Narcotic drugs. 
| 
The words "narcotic drugs" as used in this 
part shall mean any of the following, whether 
produced directly or indirectly by extraction 
- from substances of vegetable origin, or in- 
dependently by means of chemical synthesis, 
or by a combination of extraction and chem- 
ical synthesis: | 
(1) Opium, isonipecaine, coca leaves, 
and opiate: 
(2) Any compound, manufacture, salt, 
derivative, or preparation of opium, isonipe- 
caine, coca leaves, or opiate: 
(3) Any substance (and any com ound, 
‘manufacture, salt, derivative or preparation 
thereof) which is chemically identical with 
‘any of the substances referred to in clauses 
(1) and (2): | 
except that the words "narcotic drugs" as used 
in this part shall not include decocainized coca 
leaves or extracts of coca leaves, which do not 
contain cocaine or ecgonine. 


Part IL 
Marijuana 


Subpart C. - General Provisions Relating to Marijuana 


paragraph 4761. Definitions. 
(2) Marihuana. 
{ 
The term "marijuana" means all parts of 
the plant Cannabis sativa L., whether grow- 
ing or not; the seeds thereof; the resin ex- 
tracted from any part of such plant; and 
every compound, manufacture, sale, deriva- 
tive, mixture, or preparation of such plant, 
its seeds, or resin; but shall not include the 
mature stalks of such plant, fiber produced 

" : | 


| 
Boas | 
| 


from such stalks, oil or cake made from the seeds 

of such plant, any other compound manufacture, salt, 
derivative, mixture, or preparation of such mature 
stalks (except the resin extracted therefrom ),| fiber, 
oil or cake, or the sterilized seed of such plant which 
is incapable of germination. | 


Part Ii 
Miscellaneous Provisions Relating to 
Narcotic Drugs and Marijuana. 
Appellant feels that this request for re-hearing en banc 

is of great importance to determine once and for all in a judicial 
determination that marijuana is nota narcotic. ‘This is a fact, - 
why should not the Court proclaim it so and do away with the|sense- 
less jailing of our youth under the guise, and with a record forever, 


of being associated with what is a universally condemned substance. 


Appellant further requests that the several briefs in the 


record be considered in determining the wisdom of granting an 


en banc hearing. | 


Respectfully submitted. © 


Tra M. Lowe | 
Attorney for Appellant, Steven |V. Scott 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for En 
Banc Hearing was mailed this __day of May, 1968 to the Office of the 
United States Attorney, United States Court House, Washington, D.C. 


a ° iw e | 
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CERTIFICATE OF GOOD FAITH 


Counsel for appellant herein certifies that said petition for 
rehearing is presented in good faith and not for delay. 


